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PREFACE 

TO THE SECOND EDITION. 




Tyssen's Law of Charitable Bequests was published 
in 1888, and it is a remarkable testimony to tbe 
merit of Mr. Tyssen's work that, despite the 
changes wrought by legislation and the develop- 
ment of the law of charities by judicial decisions 
in the past thirty years, the book is frequently 
consulted to this day. 

For the purposes of the Second Edition of the 
work Mr. Tyssen has very generously placed at our 
service his own annotated copy of the original edition. 

Two circumstances have rendered it necessary 
to make great alterations in the book. The pass- 
ing of the Mortmain and Charitable Uses Act, 
1891, shortly after the appearance of the First 
Edition has completely changed the law as to 
devises of land for charitable purposes, and rendered 
obsolete much learning on the subject of Impure 
Personalty and the Marshalling of Assets. The 
increased cost of printing has made it impossible 
to follow Mr. Tyssen's method of setting out with 
the fulness of a digest all the cases to which 
reference is made. The book is therefore consider- 
ably condensed. 

It is not, however, only by statute that the earlier 
law of Charities has been affected. A marked pro- 
gress of thought is reflected in modern decisions. 
It is discernible as regards religion in Bowman v. 
Secular Society on the one hand, and in Bourne v. 
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Keane upon the other; and to the framers of the 
Statute of Elizabeth the suggestion, now accepted, 
that learning is advanced by the provision of Fives 
Courts would perhaps have come as a surprise. We 
have therefore had to regard many topics from a 
new standpoint, and to write the greater part of the 
book afresh. But the first three chapters, which 
exhibit Mr. Tyssen's learning on this branch of the 
law in a most attractive way, are almost untouched. 
The preliminary chapters are indeed of so much 
value as an introduction to the subject, that we 
believe that the book may, if only by reason of 
them, be found of service to students ; while to 
all who are concerned with this difficult and in 
many respects unsatisfactory subject of law we 
trust that in this edition we have produced a book 
which will be of practical use. 

The important cases of In re Eades and In re 
Willis were reported too recently to enable us to 
consider them fully. 

The substance of the chapter on Remoteness 
and Charitable Gifts has already appeared in 
Vol. XXIX. of the Yale Law Journal. 

From decisions not always intelligible in them- 
selves, and often apparently irreconcilable with one 
another, we have, where possible, made some 
attempt to evolve principles. In this we must hope 
that a revelation of the darkness is not the only 
result of our efforts to find the light. 

C. E. S. 

C. P. S. 

3, New SarARE, 

Lincoln's Inn. 
December, 1920. 
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THE LAW 

OF 

CHARITABLE BEQUESTS. 



CHAPTER I. 



HISTORY OF THE SUBJECT. 



As uses and trusts were altggether unknown to the Common Gifts to cor- 
Law, and only recognized by the Court of Chancery, it neoes- P°'^**i<""- 
sarily follows that charitable trusts did not exist before the 
Courts of Common Law were supplemented by the Court of 
Chancery. But something very like them did exist. That is 
to say, there were a number of religious houses and guilds, 
and there was the parson of every parish, who were all 
persons having perpetual successors, with property which 
devolved upon thesm, and there were certain duties of a chari- 
ta,ble nature which these persons had to perform. Each of 
these was, in effect, a corporation. It is now settled law that 
a corporation cannot be constituted except by a charter from 
the Crown, or an Act of Parliament, or by complying with 
the forms prescribed by some Act of Parliament. But the 
parson of every parish was recognized as a corporation at 
Common Law, without shewing by what authority the parish 
was originally constituted. And it seems that many volun- 
tary associations were regarded as corporations, although they 
had no title to the name, and being so recognized they were 
called corporations by prescription. The form, then, which 
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charity took in early times consisted of gifts of land to these 
corporations. Most of these corporations were of an eccle- 
siastical nature, and held their lands by the tenure called 
frankalmoigne, under which they rendered no service to any 
superior lord. The Crown, therefore, and any intermediate 
lords, lost the services due in respect of all land thus alienated; 
and the land was said to come to a dead hand, or in Latin a 
morttoa maniis. The English word " mortmain " was coined 
to represent this condition. The Crown and the lords 
naturally objected to the putting of land into mortmain. 

There are two clauses in Magna Charta having some bear- 
ing on this practice. One, sect. 32, forbids any freeman to 
alienate so much of his land as will render the residue in- 
sufficient to secure the services due to the lord: " NuUus liber 
homo det de oetero amplius alicui, vel vendat de terra sua, 
quam ut de residue terrae suse sufRcienter possit fieri domino 
feodi servitium ei debitum, quod pertinet ad feodum illud." 
The other, sect. 36, forbids a dodge, resembling the Jewish 
vow of Corban, whereby a tenant gave land to a religious 
house, and thereby got it discharged from all services, and 
then received it back again: " Nee liceat de cetero alicui dare ■ 
terram suam domui religiosee ita, quod illam resumat de 
eadem domo tenendam. Nee liceat alicui domui religiosae 
terram alicujus sic accipere, quod tradat illam iUi, a quo earn 
recepit tenendam. Si quia autem de oetero terrain suam 
alicui domui religiosse sic dederit, et super hoc convincatur, 
donum suum penitus cassetur, et terra ilia domino illius feodi 
incur ratur." 
The Plan- These enactments appear to have been followed, some time 

Mortmain before the year 1279, by an Act of Parliament, which has 
^*^" been lost, for the Statute de Eeligiosis, passed in that year 

(7 Edw. 1, st. 2), begins by reciting: " Whereas it was of late 
provided that men of religion should not enter into the fees of 
any without the licence and will of the superior lords of whom 
those fees are immediately held," and adds that they have 
nevertheless done so, and then contains an enactment, of 
which we will give the original words, and a translation: — 
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" Quod nullus religiosus 
aut alius quicunque terras aut 
tenem«iita aliqua emere vel 
vendere, aut sub colore dona- 
tionis aut termini vel alterius 
tituli cujusounque ab aliquo 
recipere, aut alio quovis modo 
arte vel ingenio sibi appro- 
priare presumat, sub f orisf ac- 
tura eorumdem, per quod ad 
manum mortuam terrse et 
tenementa hujusmodi deveni- 
ant quoquo modo." 



" That no religious person, 
oranyoneelse, presume, under 
pain of forfeiture thereof, to 
buy or sell any lands or tene- 
ments, or to receive them from 
any one under colour of any 
gift or term or other title 
whatever, or by any other 
means to appropriate them to 
himself by any art or device, 
whereby such lands or tene- 
ments may by any means get 
into mortmain." 



The statute then proceeds to give the lord of the fee the 
right to enter on any such lands; and, if he omits to do so 
within a year, them the like rig'ht to the next lord; with power 
also for the Crown to seize the lands at any time after a year. 
Numerous evasions were attempted of this statute, and the 
statutes 13 Edw. 1, c. 32, and 18 Edw. 3, stat. 3, c. 3, were 
passed to defeat such evasions; and in 1391 or 1392 the 
statute 15 Rich. 2, c. 5, was passed. This Act recites that 
evasions of the former Act had been effected on the theory of 
making churchyards and consecrating them, and declares all 
such transactions to be within the former statute ; and it also 
directs all those that be possessed of lands by feoffment or any 
■other means "to the use " of religious people, to mortize such 
lands {i.e., convey them to the religious people so as to bring 
them within the former statute) . It also extends the former 
statute to all lands purchased to the use of guilds or frater- 
nities, and concludes as follows: — 

" And moreover, it is assented, because mayors, bailiffs and 
oommons of cities, boroughs and other towns, which have a 
perpetual commonalty, and others which have offices per- 
petual, be as perpetual as people of religion, that from hence- 
forth they shall not purchase to them and to their commonalty 
or office, under the penalty contained in the said statute do 
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religiosis; and oonoeming tkat which others are possessed 

of or shall hereafter purchase to their use, and of which they 

are receiving or shall receive the profits, be it done in like 

manner as before is said concerning religious persons." 

Uses and It may well be imagined that the above-mentioned Acts 

trusts */ D ^ 

invented. put an effectual stop on g'ifts of land to corporations; but a 

new method of making charitable gifts was soon invented. 
It will be seen that in the interval between the two above- 
mentioned Acts the system had been adopted of making gifts 
of land to individuals to the use of the religious houses, under 
which gifts the religious houses took the profits. It was this 
system which was eventually turned to account to enable 
charitable gifts to be made. But in the history of our law 
our attention is not called to it till several centuries later. 
We first find that the system of uses was adopted by private 
individuals to avoid the feudal incidents of tenure. A tem- 
porary blow was given to that system' in Henry VIII. 's reign 
by the Statute of Uees, which conferred the legal estate dp. the 
cestui que use, i.e., the person who had the use of the land. 
But the effect of the statute was nullified by a decision that 
the legal estate was only conferred on the first person who was 
named to have the use, and if he was further directed to pass 
on the beneficial interest to somebody else,' the legal estate 
did not go with it. The Court of Chancery, however, com- 
pelled the legal owner to allow the beneficial interest to go 
as directed; and the system of uses was thus revived in an 
improved form under the name of trusts. 

Now gifts of the land itself, or the legal estate, could only 
be made to individuals for certain estates and interests known 
to the law. ^ 

The perpetual entail which could be created under the 
Statute De Donis ConditionaJibus was allowed to be barred by 
means of a recovery, and the power of a tenant in tail to bar 
the entail by means of a recovery was held to be necessarily 
incident to the estate, and could not be taken away by any 
condition or device. Sir Anthony Mildmay's Case, 6 Rep. 
41a. Various devices for tying up land indefinitely were 
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tried, but the Court always held anything which " tended to 

a perpetuity" to be bad. The old rule against perpetuities 

gradually came to be stated in the form that after a life estate 

to an unborn person you cannot limit any estate in remainder 

to his children as purchasers, and is now generally called the 

rule in Whitby v. Mitchell, 44 Ch. D. 85. Equity in this The rule in 

matter follows the law and applies the rule to equitable ^yj^j^^' 

remainders. Be Nash, [1910] 1 Oh. 1. To deal with The modem 

executory devises and bequests, and equitable interests in all roleagamst 

kinds of property, another rule was gradually evolved, which or remotenege. 

finally took the form that every such interest which did not 

vest indefeasibly within a period of one or more lives in 

being and twenty-one years afterwardis, was too remote and 

void. Cad&ll V. Palmer, 1 CI. & Fin. 372. 

But uses and trusts of land were not necessarily confined to Perpetual 
gifts to determinate individuals. It was possible expressly to o^*"table 
give land to trustees on trust to apply the rents and profits allowed, 
every year for ever, to say masses for the donor's soul, to keep 
his tomb in repair, to teach particular religious opinions, to 
distribute food to the poor, to keep up a school or a hospital, 
and for a multitude of other purposes. One by one the ques- 
tion of the validity of such trusts was brought before the 
Court of Chancery. In deciding these questions the Court 
put aside altogether the rules of remoteness and perpetuities. 
It considered only this: Having regard to all legislative 
enactments, and general legal principles, is it or is it not for 
the public benefit that property should be devoted for ever to 
fulfilling the purpose named? If the Court considered that 
it was not for public benefit, it held the trust altogether void. 
Thus it held void, trusts to say masses for the donor's soul, to 
keep in repair a tomb outside of a church, or to teach religious 
opinions on which penalties were inflicted by statute. If the 
Court considered that it was for the public benefit that the 
property in question should be devoted for ever to fulfilling 
the purpose named, it held the purpose good. Thus it held 
good all trusts for promoting the established religion, also all 
trusts for keeping up schools and hospitals, and many other 



o CHARITABLE BEQUESTS. 

trusts. These trusts, for purposes which the law considers it 
for the public benefit to perpetuate for ever, are called chari- 
table trusts. This is the only general definition which can be 
given of the word charitj. If we want a more precise deter- 
mination of what is, and what is not, a charity, we must resort 
to a simple enumeration of the purposes which have been 
included under the term. An early statute, namely, 43 Eliz. 
c. 4, oontains an enumeration of the principal charitable pur- 
poses then in vogue, and the list there given is taken as a 
guide in deciding whether any purpose is charitable or not. 
But we ishall see in the course of our work that many purposes 
have been held to be charitable which are not mentioned in 
this statutory list. 

We have hitherto spoken only of land, but gifts of other 
species of property were subjected to the rule against re- 
moteness, and to the same rules, as to void purjDoses and 
charitable purposes ; although land alone was affected by the 
Plantagenet Mortmain Acts which have been mentioned 
above, and land was and is subject to many rules of law 
which do not affect other kinds of property. 
Land made It is, no doubt, known to our readers that a power of 

devising land by will was first practicaUy acquired by means 
of the system of uses; and though the Statute of Uses (27 
Hen. 8, c. 10, a.d. 1635) destroyed it for a moment, another 
statute, passed some five years later (32 Hen. 8, c. 1), and 
amended by an explanatory Act (34 Hen. 8, c. 5), openly 
authorized devises of socage land, and two-thirds of knight- 
service land other than devises to corporations. More 'than a 
century later, on the restoration of Cliarles II. in 1660, all 
tenures were turned into socage tenure (12 Car. 2, c. 24); 
and all land thus became deviseable. Gifts of land to private 
trustees for charitable purposes then became common, and 
many of the old evils attendant on alienations in mortmain 
The Georgian began to be felt again. At length the Georgian Mortmain 
Act, 1736. Act (9 Geo. 2, c. 36) was passed, enacting that from and 
after June 24, 1736, no land, charges on land, interests in 
land, or money to be laid out in land, should be given for 
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charitable purposes, except in the manner and with the for- 
malities required by the Act. 

By the Wills Act, 1837 (7 Will. 4 & 1 Vict. c. 26), pro- The Wills 
perty of all kinds became deviseable by wiE, subject, however, Act, 1837. 
to the Georgian Mortmain Act as to devises and bequestsi 
for charitable purposes, and to the Plantagenet Mortmain 
Acts as to devises in mortmain. 

By the Mortmain and Charitable Uses Act, 1888 (51 & 52 TheMortmain 
Vict. c. 42), the law was consolidated with slight ameoid'- ?°y*^u""' 
ments; the Plantagenet Mortmain Acts and the Georgian Act, 1888. 
Mortmain Act were repealed and in effect re-enacted. 

By the Mortmain and Charitable Uses Act, 1891 (54 & 55 TheMortmain 
Vict. c. 73), the whole policy of the Georgian Mortmain ^^ie*^UsM 
Act was abandoned so far as devises and bequests by will Act, 1891. 
are concerned, and every kind of property may now be left 
by will for charitable purposes, but lan^d so left has to be 
sold, unless leave to retain it is obtained. But this Act does 
not affect Part I. of the Act of 1888 (dealing with mort- 
main in the proper sense of the term), so that a corporation 
still cannot take land by devise unless it has some statutory 
authority or licence in mortmain to do so. This will be 
exjjlained more fully in the following chapter. 

By an ancient custom the citizens of London had tlie 
power of devising land within the City to corporations 
without any licence from the Crown (8 Rep. 129a). This 
custom, because of its historical interest, forms the subject 
of Chapter III. 
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We have already mentioned that the Plantagienet Mortmain 
Acts did not render a gift of land to a corporation void, but 
only gave the Crown power to seize it. But the Statute of 
Wills in 1540 (32 Hen. 8, c. 1) as explained by the statute 
34 Hen. 8, c. 5, excepted devises to corporations from the 
devises thereby authorized. The result was that a devise 
to a corporation under that Act was void, and the l^md 
descended on the testator's heir-at-law. There was, how- 
ever, and there still is, an equitable maxim, that a trust 
should not fail through any defect in the trustee. From this 
it followed that, if land was devised to a corporation upon a 
trust, the testator's heir took it likewise subject to the trust; 
and the cestui que trust could apply to the Court of Chancery 
and so compel the performance of the trust: see Soidey v. 
Clockmakers' Company, 1 Bro. C. C. 81; and the case in 
1570 mentioned in A.-G. v. The Master of Brentwood School, 
1 M. & K. 376. It was natural, then, that an heir-at-law 
should not care to claim land which was affected by a trust 
exhausting the whole income produced by it: and it seems to 
have happened that in many cases, after the statutes 32 Hen. 
8, c. 1, and 34 Hen. 8, c. 4, land was devised to corporations 
upon charitable trusts, and the corporations were allowed to 
take possession of the land without any molestation by either 
the heir-at-law or the Crown. 

This practice has been confirmed by legal decision, and 
the validity of a devise to a corporation for a charitable 
purpose prior to the Georgian Mortmain Act may be looked 
upon as settled. That is to say, it may be looked upon aS 
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settled that the Court of Chaxioery would both enforce the 
trust, and commit the administration of it to the corporation 
named, and protect the corporation in the possession of the 
property, and permit it to sue in respect thereof. The bulk They took 
of the authorities also support the proposition that the devise gg^^te 
was good at law after the statute 43 Eliz. c. 4, and that the 
corporation took the .legal estate; and this was so held 
explicitly in Btenet Coll. Comb. v. Bishop of London, 2 
W. Bl. 1182. This decision was avowedly based on the 
ground that such a devise was rendered good at law by the 
statute 43 Bliz. c. 4. We shall mention that statute more 
fully in a later chapter, and it will be seen that it was a pure 
legal fiction to base such a decision upon it, and that other 
decisions were based upon it which were equally unwarranted. 
Legal iictions were, however, in vogue amongst us some cen- 
turies ago, though they have fallen out of favour now. Later 
judges have therefore condemned the forced and unnatural 
construction which was placed upon that statute: Lord North- 
ington in A.-G. v. Bradley, 1 Eden. 482; Lord Eldon in 
A.-G. V. Skinners' Company, 2 Russ. 420; Lord Eedesdale 
in A.-G. V. Broum, 1 Bligh, N. S. 347; and Lord St. 
Leonards in Incorporated Society v. Richards, 1 Dr. & War. 
258. Moreover, the last-mentioned case of Incorporated 
Society v. Richards was a case in Ireland, where the statute 
43 Eliz. e. 4, does not apply, and Lord St. Leonards, in his 
judgment, referred the validity of a charitable devise to a 
corporation to an inherent jurisdiction of the Court of Chan- 
cery to establish defective gifts for , charitable purposes, and 
referred to Synnons' Case, Duke B. 163, and A.-G. v. Master 
of Brentwood School, 1 M. & K. 576, and he held therefore 
that such a devise was good in equity in Ireland as well as 
England. Such a jurisdiction could only have enabled the 
Court of Chancery to establish the gift in equity, and could 
not have justified a decision that the devise gave the legal 
estate to the corporation. Accordingly Lord St. Leonards 
threw doubts on the case of Benet Coll. Comb. v. Bishop of 
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London, 2 W. Bl. 1182, but at the same time he admitted 
that it was too late to overrule the decisions, which he re- 
garded as being based on a forced and unnatural construction 
of the Act 43 Eliz. c. 4. We conceive therefore that the 
doctrine that the legal estate passed by such a devise in 
England must be regarded as law. In the case of the Incor- 
porated Society v. Richards, 1 Dr. & War. 258, the land 
was devised to the corporation without any expression of 
trust, but as the corporation existed solely for charitable 
purposes, this was held equivalent to a devise upon a chari- 
table trust. 

The existing law is now contained in Part I. of the Mort- 
main and Charitable Uses Act, 1888; it will be remembered 
that under the WiUs Act, 1837, a devise to a corporation is 
valid. The Crown used to grant licences to corporations to 
hold lands, and at the time of the Revolution doubts were 
raised whether such licences were valid. These were removed 
by the statute 7 & 8 Will. 3, c. 37, which enabled the Crown 
to grant licences to alien, or take in mortmain of whomso- 
ever the tenements should be holden. The licence used to 
authorize the corporation to acquire and hold lands, and also 
to authorize all persons to convey land to the corporation. 
^I^ortoain gect. 1 (1) of the Act of 1888 (which is set out in the 
table Uses Appendix) enacts that " Land shall not be assured to or for 
the benefit of, or acquired by or on behalf of, any corporation 
in mortmain, otherwise than under the authority of a licence 
from Her Majesty the Queen, or of a statute for the time 
being in force, and if any land is so assured otherwise than 
as aforesaid, the land shall be forfeited to Her Majesty from 
the date of -the assuranct3, and Her Maj'esty may enter on 
and hold the land accordingly." The second sub-section 
deals with the right of the mesne lord to enter. Sect. 2 of 
the Act re-emaats 7 &,8 Will. 3, c. 37, in the following words: 
" It shall be lawful for Her Majesty the Queen, if and when 
and in such 'form as she thinks fit, to grant to any person or 
corporation a lioenoe to assure in mortmain land in perpetuity 
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or otherwise, and to grant to any corporation a licence to 
acquire land in mortmain, and to hold the land in perpetuity 
or otherwise." 

The exceptions are contained in Part III. of the Act. Exceptions. 
Sect. 12 further provides that nothing in the Act shall affect 
the operation or validity of any charter, licence, or custom in 
force at the passing of the Act enabling land to be assured 
or held in mortmain. 

In fact the exoeptions are very numerous. When a body 
is incorporated by charter or a private Act, it is commonly 
provided that it can acquire and hold land up to a certain 
limit. Trading companies incorporated under the Companies The Com- 
Acts have power to hold land, Companies (Consolidation) P^^i^" ■*■"'»• 
Act, 1908, s. 16 (2), but associations not for profit incor- 
porated under the same Acts may not hold more than two 
acres without the licence of the Board of Trade. Ihid. s. 19. 

It seems nowadays to be assumed that a licence to a cor- 
poration to acquire and hold land enables such a corporation 
to take land by devise; but if Jhe devise is for charitable 
purposes it would appear that the provisions of the Moart- 
main and Charitable Uses Act, 1891, in regard to the sale 
or retention of land devised to or for the benefit of any 
charitable use, would apply to any land so devised which 
was not, under sect. 10 of that Act or otherwise, exempt fronl 
the provisions of the Mortmain and Charitable Uses Acts. 

The Public Trustee, who is a corporation sole, may not Public 
accept any trust exclusively for religious or charitable pur- "^ ^' 
poses, Public Trustee Act, 1906, s. 2 (5); Ue Hampton, 
•88 L. J. Ch. 103. 
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THE CUSTOM OF THE CITY OF LONDON. 

We have already mentioned that according to the custom of 
the city of London every citizen or freeman had the power to 
devise lands within the City to any corporation, notwith- 
standing the Plantagenet Mortmain Acts. The origin of 
this custom takes us back beyond the time of legal memory. 
The records of the city of London comprise charters granted 
by our kings as far back as the time of Henry I. (c. 1100), 
conceding to the citizens the right to have actions for lands 
decided aeoording to their own laws. A charter of King 
John and later charters state precisely that this privilege 
only extends to lands within the City. (See the Liber 
Albus, translated by Riley, pp. 115, 118.) It is probable 
that the charter of the city of London served to some extent 
as a model for Magna Charta, conceding certain rights to 
all the citizens of the realm. Magna Charta itself was first 
promulgated in 1215, and repeatedly confirmed, notably in 
the 9th year of Henry III., 1225, under which date it figures 
as the first Act in our statute books. 

The 9th clause of Magna Charta contains the following 
words: — 



Civitas London habeat 
omnes libertates suas anti- 
quas et consuetudines suas. 



Let the City of London 
have all its ancient liberties 
and customs. 



Now one of the customs of the city of London was to the 
effect that every citizen might devise his land vsrithin the 
City. The custom was doubtless highly valued, and stood in 
bright contrast with the feudal law outside the walls, where 
a landowner, having an infant heir, had the sorry prospect 
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before him of leaving his land to fall into the hands of the 
Crown during his child's minority. The custom is noticed 
in many of the ancient records of the City, which also shew 
that wills of land within the City were proved before the 
mayor and aldermen in the Hustings Court of the City. 

In one case (c. 1256) a widower claimed land under a 
will made by his wife during coverture, but his claim to 
probate thereof was successfully resisted by her heir, on the 
ground that by the custom of the City a married woman could 
not alienate land except by a public declaration under oath, 
'ihade with her husband's concurrence in the Hustings Court 
(William of Munchcmsey's Case, Liber de Antiquis Legibus, 
A.D. 1256-7, Camden edition, p. 24; Riley's translation, 
p. 26); and see Bohun's Privilegia Londini, 1st ed. 156, 3rd 
ed. 211, for the power of a married woman to make a testa- 
mentary disposition in this way. 

In or about 1258 a rule was laid down that the proof of 
a will, pax)f essing to devise a tenement, should not be delayed 
by a claim to the tenement set up by a third party, and. that 
the proving of the will should not prejudice such a claim 
(Liber de Antiquis Legibus, a.d. 1258-9, Camden edition, 
41; Riley's translation, 44). The wills enrolled in the 
Hustings Court from the year 1258 downwards are still 
preserved in the Guildhall records. 

In 1268, when the Bishop of London was abroad, one 
Grodfrey, who is described as guardian of the bishoprickf, 
seems to have thought that the acts of the mayor and alder- 
men in proving wills were an infringement of the prerogative 
of the bishop. He accordingly directed the parish priests of 
the City to excommunicate a number of the ofHeials who had 
taken part in proving wiUs. This led the citizens to apply 
to the king, Henry III., who addressed a mandate to the said 
G-odfrey and oompelled him to revoke his order. The king's 
mandate recites that the citizens of London had been 
accustomed from time immemorial, by grant of the king's 
predecessors, and the king himself, and by ancient and ap- custom firmly 
proved custom, to devise their lands and tenements, within established. 
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the liberty of the City, in their last will as they thought fit, 
and to admit proof of the wiU in their own presence in their 
Hustings Court in London; and proceeds to order a revoca- 
tion of the sentence of excommunication (Liber de Antiquis 
Legibus, Camden edition, 106; Riley's translation. 111). 

We may here observe that this municipal probate only 
applied to devises ; and if a wiU affected goods and chattels as 
well as land, it required to be proved before the ordinary. 
Moreover the proof before the ordinary was usually made 
before the municipal probate ; at least such was the usage in 
later times (Bohun's Privilegia Londini, 1st ed. (1702), 
p. 156, 3rd ed. (1723), p. 211; Netter v. Brett, Cro. Car. 
395 (H. T. 1635), citing p. 246 of The Register, but quare, 
what Register?). 

Some later entries shew us that the custom was restricted 
by a rule that a 'man could not devise naore than a life estate 
bo his widow, but if a fee were devised to her, she might waive 
the reversion and take for life only (Riley's Liber Albus, 
194, under dates 1304-5, 1308-9, and 1321-2). This 
restriction has been removed by the Wills Acts. 
Mortmain The custom to devise land in London being thus firmly 

supervene. established before the year 1279, the Statute de Religiosis 
supervened in that year, preceded by the lost Act mentioned 
in its preamble. Aooordiug to modem ideas, this statute 
would have superseded both the prior provision in Magna 
Charta and the Crown grants contained in the charters of 
the City, and we shall find that the Law Courts adopted this 
view in later times. But the supreme legislative power of 
Parliament was not completely realized in the year 1279. 

Only solme twenty years previously the Earl of Leicester, 
after procuring the ordinances of the so-called Mad Parlia- 
ment, at Oxford, had brought them to the city of London, 
and asked the City oflicials to assent to the same, and they 
had given their assent subject to a reservation of all their 
ancient customs and liberties. A few years later, namely, 
in 1265, the boroughs had been invited to send representatives 
to the Parliament which was summoned after the battle of 
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Lewes; but during the next thirty yeaxs they were only 
occasionally summoned, and the statutes were still expressed 
to be ordinances of the king made on the advice of his council, 
differing little in appearance from ordinances made on his 
own authority alone. Still the power to legislate for the 
city of London was consciously felt; indeed, the Statute of 
Gloster, promulgated in 1278, contains several clauses ex- 
pressly relating to actions respecting land in London (6 
Edw. 1, oc. 11-14). This statute, however, was probably 
made on a petition of the citizens of London; and, anyhow, 
it is clear that the citizens succeeded in miaintaining thatl 
their customary right of devising land within the City was 
not affected by the Plantagenet Mortmain Acts. It was 
only natural that they should set a high value upon their 
power of devising land by will; and the Crown had no 
interest in extending the Mortmain Acts to the city of 
London. According to the terms of the Crown charter the 
City officers paid a fixed annual sum to the Crown, called 
their " firma," a fee farm rent in fact; and the custody of 
orphans within the City, and the rights resembling the feudal 
incidents of the tenure of land belonged to the same officers 
(Riley's Liber Albus, pp. 114 et seq., and see on p. 419 
Alice Fourneux's Ca&e, in which the mayor and aldermen 
obtained redress for a breach of their right to dispose of an 
infant heiress in miarriage) . 

Soon after the Statute de Keligiosis a case came before Devises in 
the mayor and aldermen, which may well have suggested mortmain still 
the question, whether the Statute de Religiosis affected thie City Courts, 
customs of London. It appears that the will of one Osbert, 
of Suffolk, had been proved in 1284, and that he deviseJd 
certain houses in the City to be sold and the proceeds to be 
applied in providing certain divine services to be performed 
for the souls of himself and his wife and all the faithful 
departed, and the surplus to be paid towards the repair of 
London Bridge. Nevertheless his heirs claimed these houses 
in 1303, but the Court decided against them, though with 
two dissentient voices. But the grounds of the heirs' claim, 
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and the reasons for the decision and the dissents, do not 
appear, and we can only conjecture that the effect of the 
Statute de E-eligiosis was discussed, inasmuch as we find 
that the City judges at a later date regarded the founding 
of a chantry as earning within the provisions of that statute 
(see the judicial opinion given in 1378, stated below), and 
the king's judges did sio also (40 Edw. 3, case 26). Anyhow, 
two years later, namely, in 1305, a, unanimous decree was 
pronounced under the same will, ordering certain persons^ 
probably the devisees of the houses, to sell them and apply 
the proceeds in fulfiling the terms of the will as above-men- 
tioned (Case of Osberfs Will, Liber Albus, Riley's trans- 
lation, p. 108). 

In March, 1327, immediately after the accession of 
Edward III., the citizens procured a new charter containing 
a special clause to the effect that they might devise their 
tenements within the City as well in mortmain as in any 
other way, and this clause has been repeated in all subsequent 
charters (Riley's Liber Albus, pp. 130, 142, 149; Norton's 
History of the City of London). 

A few years later, namely, in 1340, the Act 14 Edw. 3, 
St. 1, c. 1, confirmed the Great Charter, and added that the 
city «f London and all other cities and boroughs in England 
should have aU their franchises and customs . And this may 
be considered as adding Parliamentary sanction to aU the 
Crown charters prior to that date. 

Under the date 1344 we find a case in the Book of Assizes, 
18 Edw. 3, case 24, in which a custom to devise land in mort- 
main without licence was upheld, and the custom of Londoti 
was referred to. The Court appears to have expressed an 
opinion that that custom rested upon the charter granted in 
the first year of the king's reign, (and that the citizens had not 
the right before that date. 

Under the date 1366 we find a case in the Book of Assizes, 
40 Edw. 3, case 26, in which an escheat was upheld of lands 
in London devised in mortmain; The custom does not 
appear to have been pleaded, nor the charter; but a usage to 
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perpetuate suoh a devise was dragged in by the Crown. The 
land was devised to A. to pay an annual sum to find two 
chaplains to sing for the testator's soul for ever. This was 
held to be a mortizement, and the Crown was held entitled 
to the rent-charge. In the same case the sustenance of a 
lamp was held not to be a mortizement. 

We must next notice a case which is given in the Book of And confined 
Assizes as 38 Edw. 3, c. 18 (1364), and in the Year Book as *° ''^*^^"'- 
45 Edw. 3, p. 26, case 39 (1371). One Otes devised land in 
the City in mortmain. He was not proved to be a citizen. 
It was held that the Crown could seize the land, as the 
privilege of devising in mortmain did not extend to any who 
were not citizens. 

This leads us to oon^der who are citizens. It apjiears that who are 
in early times aR persons who resided in the City and paid ""^^'^^• 
certain City taxes, called scot and lot, acquired the rights of 
citizenship, and citizenship was lost by non-residence and 
avoidance of these imposts. Hence these words are some- 
times dragged into the discussion of our subject. But in 
more recent times this mode of acquiring citizenship has 
coime to an end; and it is now clear that the class of citizens 
includes only the following persons: (1) persons to whom 
the freedom of the City is granted *by the Court of Aldermen 
on payment of a sum of money, or-'as a compliment; (2) 
persons who serve an apprenticeship with a freeman and so 
procure admittance; (3) sons and daughters of freemen born 
after their fathers obtained the freedom, who themselves after 
attaining twenty -one apply to be admitted; and (4) widows 
of freemen so long as they remain widows. All other persons 
are called foreigners in this respect. 

We should next notice a curious entry contained in the 
records of the City, of the date 1378, which is af sufficient 
interest to warrant its insertion in full here. It is in the 
following words: 

"Be it remembered, that at a meeting of the Common Common 
Council of the city of London, holden on the Thursday next oiaim rio-ht 

T. 2 
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independent before the Feast of Saint Mickael, in the sBcond year of the 

oi charter, . ^ . -ft 

reign of King Richard the Second, for the removing pf 

doubts which existed among parties pleading as to certain 
ancient customs of the said City, and as to whether the 
following was an approvied custom' or not: — that is to say, 
that when a person, a frieenian of the said City, by his testa- 
ment, proclaimed and enrolled a-ccording to the custom of 
the said City, devises lands, tenements, or rents unto a 
chaplain or chaplains for the maintenance for ever of any 
chantry and chantries, or for other works of churches, or the 
yearly celebration of anniversaries, or for finding, making, or 
maintaining for ever any lights, or other divine services, or 
works of piety; although at the timie of the devise, or at the 
death of the devisor, there may not be any parson capable, 
or any chantry existing, as to which such devise may take 
effect; and although the execution of the last will of such 
testator may by his executor or executors not be fulfilled, 
by neglecting to present a fitting parson or parsons unto 
such chantry or chantries, or to find such lights, works of 
churches, anniversaries, or other works of piety; and although 
in such testament, through negligence or ignorance on part 
of the writer, there may not be special m'ention made of the 
names of the parsons who are to celebrate the same, nor yet 
of those who are for ever to present unto the same; and 
further, although in such testament there may not be inserted 
a clause of distress, or the names of those by whom such 
distress shall be made, in case that the will of the testator 
shall not be fulfilled . Nevertheless, if by words in such 'testa- 
ment contained, an interjDretation mlay be made, conceived, 
or reasonably estimated, that it was the last will of the 
testator to found such chantry, lights, divine services, or such 
works of piety, for ever to be maintained, made, or found, 
the rector or parishioners of the church unto which such 
chantry, lights, divine service, or other like work of piety 
pertains, or, in default of thean', the mayor and aldermen, 
may unto such chantry, &c., present a fitting parson, as 
heretofore in like cases, as W'cU for all time before the charter 
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unto the citizens of London by King Edward, the Third 
since the Conquest, of happy memory, granted, as since the 
date of such charter, they have heen wont to present; as also, 
for arrears, if any, distrain upon the lands and tenements 
from -which the rents for maintaining such chantry, lights, 
divine services, or works of piety, ought to proceed; in ac- 
. oordance with the effect, intention, and last wiU of the 
testator. Provided always, that such interpretation, under- 
standing, and reasonable estimate of the last will of the 
testator, shall by the mayor and aldermen of the said City, 
and not by others, in accordance with ancient customs, good 
faith, and justice be made; and that whatsoever shall in 
such case by them be so adjudged shall remain in perpetual 
■strength and force. Upon this, as before stated, becoming 
a matter of question, the Common Council marvelled that so 
old a custom should as between any parties pleading in 
London become matter of doubt. 

" And therefore, by Nicholas Brembre, then mayor, and so 
individually by each alderman, and then by the rest of the 
oonxmoners, answer was generally made, and it was unani- 
mously and positively attested, as to the whole of such 
enquiry, that for all time, before the obtaining of the said 
charter as well as since, the same had been in the City an 
approved custom; and to the end that the same might not 
thereafter become a matter of doubt, they commanded that 
among the other memoranda of the said City entry should 
be made to such effect " (Riley's Liber Albus, p. 186). 

Rather more than a century later we find some cases which 
do not quite accord with the principles above indicated. 

Li the Year Book (5 Hen. 7, p. 10, case 1, H. T. 1490), LawCourts 

a case occurs in which a defendant pleaded the custom that ^^^™ ^^" 

^ Tismg" power 

a citizen could devise land in London; and on the plaiiitiff as incident 
objecting that the custom only extended to those who were licence in' 
both citizens and freemen, the defendant amended his plea ™ortinaiuas 
in that respect. The plaintiff then traversed the allegation freeman and 
that the defendant was a freeman, and the statement of the •''*™^"^- 
case ends with an observation of the reporter that the custom 

2(2) 
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to devise was general, but the power of devising to g'uilds 
and corporations was restricted to freemen, as was shewn 
by later cases. The case, however, shews that a distinction 
was drawn between citizens simply Snd those who were both 
citizens and freemen. The former word probably included 
all residents who were assessed to scot and lot; the latter 
only such as were formally admitted to the freedom of the . 
City. 

A few months later, in the same Year Book (5 Hen. 7, 
p. 18, case 12, E. T. 1490), we find Bryan, C.J., expressing 
an opinion that the custom to devise in the City extended to 
foreigners as well as citizens, but the power to devise in 
mortmain was restricted to freemen and citizens. And a few 
years later we find this view adopted by the City authorities 
in the Year Book (11 Hen. 7, p. 21, case 8, E. T. 1496). 

Before stating the last-mentioned case, we may premise 
that a charter of Edward IV., confirming one of Richard II. 
(Riley's Liber Albus, p. 143), provided that, when any cus- 
tom of the City was in dispute in the Law Courts, the mayor 
and aldermen might decide it, and send their recorder to 
\ certify their decision in court (PuUing's Laws of London,, 

p. 9). In the course of time it became usual for the recorder 
to bring a written certificate to the court and depose to its 
correctness. The certificate was conclusive, unless the City 
was itself interested in the action, in which case the question 
of the custom was left to the jury {Day v. Savage, Hob. 87) 
(c. 1613-25). 

We can now state the case in the Year Book (11 Hen. 7, 
p. 21), which is in words which may be translated as 
follows: — 
The City " Note, that Fitzwilliams, Recorder of London, certified 

tW^riL''.^"^* this term in the Common Bench, that the custom of the city 
of London was, that each one that had lands or tenements 
within the said City could devise them by his will, as weE 
foreigner as he that is citizen and freeman of the said City. 
And the reason is, as I understand, because that custom is 
incident to the land, and not to the person." 
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The adoption of this view by the City authorities was pro- 
bably prompted by the jealousy with which the citizens 
guarded their testamentary power. But if it is to be regarded 
as law, it would seem to follow that the power of devising in 
mortmain rested solely on the Crown charter, as is intimated 
in the cases above mentioned; but this is contrary to the 
judicial opinion recorded by the Common Council in 1378, 
also mentioned above. Coke, also, regards a custom of de- 
vising in a city or borough as confined to the citizens or 
burgesses (Co. Litt. Ilia). But Swinburne, writing in 
1611, accepts the conclusion that the custom of devising in 
London was an incident of the tenure of the land (Swinburne 
on Wills, 74); and there is a note in Dyer, 255 (b), under 
•date M. T. 1566, to the same effect (see also Viner's Abr. 
vii. 239). 

The matters stated above, however, appCT.r to shew that, in 
point of fact, devises in mortmain by citizens were held valid 
ty the City courts, and left unmolested by the Crown in the 
interval between the first Mortmain Act and the charter of 
Edward III. ; and the principle that such devises contravened 
the Mortanain Acts appears to be a legal theory which was 
adopted at a later date. 

The charters of the city of London are all framed as per- Later history 
.manent grants by the Crown, and there have been no sur- °]jaSg 
renders of the earlier charters in exchange for the later ones. 
In general each charter repeats the provisions of its pre- 
decessors, and adds further clauses, but no one of them pro- 
fesses to be a complete code of the constitution and laws of 
the City. Charles II., in the early part of his reign, granted 
a charter to the City, reciting all the earlier charters and con- 
firming them, and this may be looked upon as the prevailing 
charter. One clause in this charter declares: " Furthermore, 
we have granted for us and our heirs to the said citizens that 
they, their heirs and successors, may bequeath their tenements 
within the liberties of the aforesaid City, as well in mortmain 
as in other manner, as of ancient time they have been accus- 
tomed to do" (Gent's translation, 1680, p. 42). 
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However, in 1683, the celebrated decision was given, in. 
which, on a writ of quo warranto, the judges decided that 
the City had forfeited its charter. But after the Revolution, 
in 1688, this decision was reversed by Act of Parliament (2 
W. & M. c. 8), and it was enacted, " That the mayor and 
commonalty and citizens of the said City shall and may, as 
by law they ought, peaceably liave and enjoy all and every 
their rights, gifts, charters, grants, liberties, privileges, fran- 
chises, customs, usages, etc., which they lawfully had, etc., 
at the time of giving the said judgment." 

The power of the citizens to devise in mortmain stands on 
this basis now. We have seen that no mesne lord intervened 
between the Crown and the City, so that the licence of the 
Crown alone was always sufficient to authorize a,lienations in 
mortmaiu withia the City, as it is now throughout all the 
realm. But the Crown cannot dispense with general Acts of 
Parliament, except where, as in the case of the Plantagenet 
Mortmatu Acts, they simply confer rights upon the Crown 
itself. Accordingly, wills of land within the city of London 
are now subject to the same law as other wills. They were 
subject to the provisions of the Statute of Frauds relating to 
Cityprobates wills, and are subject to the modem Wills Act. Moreover, 
all peculiar jurisdictions to grant probate of wiUs have been 
taken away by the Probate Act, 1857, 20 & 21 Vict. c. 77, 
s. 3, so that the proof of wlUs in the Hustings Court is at an 
end. But, in point of fact, the custom of proving wills there 
had faUen into disuse many years prior to that Act. 

It is stated that the latest diate at which any will was proved 
in the Hustings Court is 1692. There does not appear to be 
any reason for the cessation of probate at that date; and we 
can only conjecture that City probates fell into abeyance, 
because actions for land in the City Courts fell into abeyance 
also. The only actions for land entertainable in these courts 
were the old real actions. These were gl-adually superseded 
in the King's Courts by the fictitious action of ejectment 
between John Doe and Richard Roe. The City Courts never 
had jurisdiction to entertain that action, possibly because 
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John Doe and Richard Doe were not citizens of the city of 
London. Hence ejectment for lands in London was brought 
in the Common Law Courts, and if the title of either party 
depended on a will, such will was proved in the course of the 
action. 

There is also no reason to doubt that the custom of the City Custom con- 
was controlled by the Georgian Mortmain Act, so that no land ^eoroian 
within the City could be devised to any corporation for a Mortmain 
charitable purpose, or to any corporation of which the cor- 
porate purposes are charitable. It is mentioned in Highmore 
on Mortmain, p. 127, that Sir R. P. Arden, M.E., in 1793, 
expressed a clear opinion to this effect. 

It is also noticeable that no claim was ever made by the 
citizens to have power to convey land in mortmain by acts 
inter vivos : a circumstance which shews that it was only 
their testamentary power which they guarded with jealousy. 
On referring to the case of A.-G. v. Fishmcmgers' Co. 
(Preston's Will), 2 Beav. 588; and on app. 5 M. & Cr. 16, 
it will be seen that the Court found that the Fishmongers' 
Company, prior to 1435, had purchased land in the name of 
Henry Preston, and that he by will dated in that year devised 
it to the company. It was argued that such a transaction 
was an abuse of the custom and a fraud on the Plantagenet 
Mortmain Acts, but the Court treated the transaction as 
lawful and proper. It would not be wise, however, for any 
City company to adopt such a device for acquiring land in ' 
the present day. 

Besides the oases stated above, some notice of the custom 
may be found in the following cases: Anon., Dyer, 33, s. 12; 
Anon., Dyer, 155, s. 21; Sadlers' Co.'s Case, 4 Co. Rep. 
54 (&); Case of City of London, 8 Co. Rep. 129; Standish 
V. Short, J. Bridg. 103; Lcmoelot v. Allen, Cro. Car. 248; 
Netter v. Brett, Cro. Car. 395; Mayor and Commonalty of 
London v. Alford, Cro. Car. 576; Middhton v. Cater, 4 
Bro. Ch. Ca. 409. 

Middhton v. Cater, 4 Bro. Ch. Ca. 409, is sometimes 
cited as shewing that the custom for citizens to devise land 
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in mortmain etill exists. But all that happened in that case 
was an argument to that eSect, followed by a judgment that 
the land in question was outside of the City limits, and the 
devise void. The will was made after the Georgian Mortmain 
Act, and was obnoxious to that Act, but that point is not 
noticed in the report, or rather the argument involves a 
juggle with the word "mortmain," as if the power to devise, 
notwithstanding the Plantagenet Mortmain Acts, included 
a power to devise notwithstanding the Georgian Act. 

The custom of the City, of London appears to be a custom 
which is preserved by sect. 12 of the Mortmain and Chari- 
table Uses Act, 1888. 
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CHAPTEE IV. 

WHAT IS CHARITY. 

The statute 43 Eliz. c. 4 was passed in the year 1601. It Stat. 43 
recites that land, money, and other property had been given ^' '^' ' 
for various charitable purposes, ■which it enumerates, and 
had not been alvi^ays properly applied, and it then authorizes 
the Lord Chancellor and the Chanoellor of the Duchy of 
Lancaster to appoint commissioners to inquire into such gifts, 
with power to make orders for the proper application of the 
property, with an appeal to the Chanoellor himself in each 
•case. 

We have already mentioned that an unnatural construction strained so a 
was put upon this statute, and that this oonstrucbion has |^„altM^- 
been disapproved in modern times, though the decisions based oalities. 
upon it could not be overruled. But in criticising the 
■decisions of former judges, we must remember that when 
they lived the law itself was in an unnatural state. A copy- 
holder could not devise his copyhold land by wiU unless he had 
first surrendered it to the use of his will. The owner of land 
held of the Crown by knight's service could only devise two- 
thirds of it by will, though he could alienate the whole by 
feoffment. A tenant in tail could not bar reversioners and 
remaindermen without suffering a recovery, while either a 
fine or a recovery was necessary to bar his issue in tail. The 
judges then, being favourably disposed to charities, took hold 
of the statute of Elizabeth and used it as a ground for hold- 
ing that so far as conveyances for charitable purp^oses were 
concerned, all legal formalities were dispensed with; and 
that if the persons entitled to any property shewed an in- 
.tention to give it to charity, and were competent so to do, 
the gift would be established. They even went so far a,s to 
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give a retrospective effect to the statute, and held that it 
validated a charitable devise of land made at a time Vihen 
land oould not be devised at all, that is to say, before the 
Statute of Wills in the reign of Henry VIII.: ColUnson's 
Case, Hoh. 136; Hearne, 81 (1617), sub nam. Bolt's Case, 
Moore, 888; see also Smith v. Stowel, 1 Ch. C,a. 195, where 
the defect is not stated. On other points they held that the 
statute validated a devise of unsurrendered copyholds,. 
Eivett's Case, Hearne, 83; Moore, 890; Duke, B. 336; 
A.-G. V. Andrews, 1 Ves. S. 225. But in A.-G. v. Lady 
Douming, Amb. 571, there was a devise of unsurrendered 
copyholds for certain particular estates with remainder to a 
charitable use, and the devise was held wholly void. This 
must be taken to overrule the earlier cases of Plate v. St. 
John's Coll. Camb., Duke, B. 379; Hearne, 39, and 
Portreeve, etc. of Chard v. Opie, Finch. 75, in which un- 
surrendered copyholds were devised for particular estates with 
charitable remainders, and effect was given to the charitable 
remainders. 

Conflicting decisions were given on the question, whether 
a tenant in capite holding land of the Crown by knight's 
service could devise the whole of his land in charity, in the 
interval between the Statute of WiUs, 1540 '(32 Hen. 8, c. 1),- 
and the abolition of military tenures (12 Car. 2, c. 24) 
(1660), when he could only devise two-thirds of such land 
for other purposes. See Floyd's Case, alias Jesus Coll. Case, 
Duke, B. 368; Hearne, 91; Hoh. 136, for, and Lord Edward 
Montague,' s f!ase, Duke, B. 370; Heame, 92, against, a 
devise of the whole; and Christ's Hospital v. Hawes, Duke,. 
B. 370; Hearne, 106, for, and Ascough v. Phillips, Sir W. 
Jones, 428, against, and Higgins v. Town of Southampton, 
3 Eep. Ch. 38, for it. 

The cases of Lord E. Montague and Ascough were < cited 
in the last case, and the point was decided on the ground that 
the testator could have made his disposition by deed. 

Up to this point the decisions have only a historic interest, 
inasmuch as the necessity for a surrender in order to devise 
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copyholds is now abolished, and a free power of devising land 
has been given bj converting knight's service tenure into 
socage tenure. But other decisions on the statute of 
Elizabeth may be cited as authorities in the present day. 
We have already mentioned the question of devises to cor- 
porations, and seen that devises to corporations for charitable 
purposes Were held effectual, notwithstanding the Plantagenet 
Mortmain Acts, and according to the weight of the authorities 
the corporation took the legal estate. Other decisions estab- 
lished charitable devises by tenants in tail. Thus in A.-G. And allow 
V. Rye, 2 Vern. 453, a tenant in tail devised land for the tTdevise. 
maintenance of a schoolmaster, and other charitable uses; 
and this was held good, on the 'ground that the intent of the 
Act (43 Eliz. c. 4) was to make the disposition of the party 
as free and easy as his mind, and not to oblige him to the 
observance of any form or ceremony, either of lease and 
release, or common recovery, or fine. This was neither the 
first nor the last time that this point was decided. Similar 
decisions will be found in A.-G. v. Burdet, 2 Vern. 755, 
and Tay v. Slaughter, Prec. Ch. 16; Duke, B. 381, while 
a still stronger decision was given in Plate y. St. John's Coll. 
Camh., Duke, B. 379; Hearne, 89. There a tenant in tail 
of copyhold land purported to devise it to A. for life with 
remainder to the defendant college for a charitable purpose. 
The heir in tail claimed the land, and it was held that he 
might recover against A., but that the remainder to the college 
would be good though it would be a remainder unsupported 
by a particular estate. This case appears hardly consistent 
with A.-G. V. Lady Downing, Amb. 671, which has been 
mentioned above, and may possibly he considered as over- 
ruled by it. It appears to be fairly open to question whether 
this power of a tenant in tail to devise land for certain 
dharitable purposes is or is not controlled by sect. 41 of the 
Act for the Abolition of Fines and E/60overijes, 1833 (3 & 4 
WiU. 4, c. 74). 

Other decisions under the Act shew that the judges held But not re- 
that it only supplied defects in the for^m of gift, and would diaabmties, 
not remove any incapacity affecting the donor. Thup, in 
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the above-mentioned case of Floyd or Jesus College, Duke, 
B. 363, the Court laid down that a devise to a charity by an 
infant or lunatic would be void. And in Bramble v. Haver- 
ing poor, Duke, B. 508, a charitable devise by a feme covert 
was held void. But in Damns' Case, Duke, B. 362, a 
charitable gift of a chose in action in a will made by a 
married woman was held effectual. It was also held ia 
Hwngate, Ex parte Sherhom, Duke, B. 374, that an at- 
tempted gift of a chose in action for a charitable purpose 
would be upheld, although such property was not assignable 
at law. Cases might arise in the present day in which this 
case would be applicable as an authority. 

After the Statute of Frauds was passed the Courts held 
that a charitable devise of freehold lands by an unattested 
will was void, but a similar devise of copyholds was still 
good, as the statute did not include them: A.-O. v. Barnes,, 
2 Vem. pt. 2, 597. The Courts also refused to give effect 
to a charitable devise of lands made by a nuncupative will 
prior to the Statute of Frauds: Jemner v. Harper, 1 P. Wms. 
246; though an earlier decision had been given in favour of 
such a devise, namdy, Stoddard's Case, Duke, B. 373. 

A more proper use has been made of the statute 43 Eliz. 
c. 4, by paying regard to the list of charitable p'urposes con- 
tained in it. This is treated as an expiression by the legis- 
lature that all such purposes are lawful charitable purposes, 
and a guide to the Courts in deciding on the legality of other 
purposes. ' I 

The list contained in the statute is as follows:. — 

(1.) The relief of aged, impotent and poor people. 

(2.) The maintenance of sick and maimed soldiers and 
mariners . 

(3.) The maintenance of schools of learning, free schools, 
and scholars in universities. 

(4.) The repair of bridges, ports, havens, causeways, 
churches, sea-banks, and highways. 

(5.) The education and preferment of orphans. 

(6.) The relief, stock, or maintenance for houses of 
correction. 
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(7.) Marriages of poor maids. 

(8.) The supportation, aid, and help of young tradesmen, 
handicraftsmen, and persons decayed. 

(9.) The relief or redemption of prisoners or captives. 

(10.) The laid or ease of any poor inhabitants concerning 
payment of fifteens, setting out of soldiers, and other taxes. 

The statute is said to have been penned by Sir Francis Sir F.Moore's 
Moore, Vfh.o also wrote a disquisition upon it, which is printed "^'^l^^'i*!™- 
in Duke on Charitable Uses. 

The procedure instituted by the statute 43 Eliz. c. 4, was 
followed for about a century and a half, but it then went out 
of favour, being superseded by the mOre convenient method 
of an information by the Attorney-General; and for more 
than a century it has not been employed at all. 

The Act was repealed by the Mortmain and Charitable 
Uses Act, 1888, but sect. 13 (2) after reciting the preamble The preamble 
to the statute of Elizabeth and that in divers enactments and ^ Eliz^*^*' 
documents reference is made to charities within the meaning, 
purview, and interpretation of the said Act enacts that refer- 
ences to such charities shall be construed as references to 
charities withia the meaning, purview, and interpretation of 
the said preamble. In the Charitable Trusts Act, 1853, 
" charity " is defined by sect. 66 to mean every endowed 
foundation and institution taking or to take effect in England 
or Wales, and coming within the meaning, jDurview, or in- 
terpretation of the statute 43 Eliz. c. 4, or as to which, or the 
administration of the revenues or property whereof, the Court 
of Chancery has or may exercise jurisdiction. By the 
Charitable Trusts Act, 1855, s. 48, the word charity in that 
and the earlier Act includes every institution in England or 
Wales endowed for charitable purposes. 

To ascertain whether a gift is charitable we must then be 
guided by the preamble to the statute of Elizabeth, and the 
numerous decisions. The list does not form a good division 
of the subject at the present day, and the " objects there 
enumerated are not to be taken as the only objects of charity 
but are given as instances " (1 De G. & J. 79). 
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Tho classifications, to' which at the present day reference 
'is most commonly made, of objects of charity, are to be 
found in the argument of Sir Samuel Romilly in Morice v. 
The Bishop of Durham, 10 Ves. 522, 532, and the speech of 
Lord Macnaghten, which in substance reproduces Sir Samuel 
EomiUy's classification, in Commissioners for Special Pur- 
poses of Income Tax v. Pemsel, [1891] A. C. at p. 583. 
In Morice v. The Bishop of Durham, Sir Samuel Romilly 
submitted: " There are four objects, within one of which aJl 
Charity, to be administered in this Court, must fall: 1st, 
Selief of the indigent; in various way: Money: Provisions: 
Education: Medical Assistance; &c.: 2dly, the Advancement 
of Learning; 3dly, the Advancement of Religion; and, 4thly, 
which is the most difficult, the advancement of objects of 
general public utility." InComfmissionersfor Special Purposes 
of Income Taxv. Pemsel, Lord Macnaghten said: " ' Charity' 
in its legal sense oomprises four principal divisions: trusts 
for the relief of poverty ; trusts for the advancement of educa- 
tion; trusts for the advancement of religion; and trusts for 
other purposes beneficial to the community, not falling under 
any of the preceding heads. The trusts last referred to are 
not the less charitable in the eye of the law, because inciden- 
tally they benefit the rich las well las the poor, as indeed, every 
charity that deserves the name must do either directly or 
indirectly." Lord Macnaghten's classification is more often 
adopted, and we shall later discuss charitable bequests of 
these four types in some detail. But here it will be con- 
venient to observe upon a few points. 

Some gifts which would naturally seem to be charitable 
are void because they are against the policy of the law . Thus 
a gift to redeem poachers from prison by paying their fines 
is void in spite of the fact that the redemption of prisoners 
is expressly mentioned in the statute of Elizabeth, Thrupp 
V. Collett, 26 B. 125; a gift for the publication of a treatise 
inculcating the supremacy of the Pope over the tempiOral 
Sm^ereign in ecclesiastical matters, De Themmines v. De 
Bonneval, 5 Russ. 288; and towards the political restoration 
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of tJie Jews, Habershon v. Vardon, 4 De G. & Sm. 467, 
were held void as against public policy. Gifts for super- ' 
stitious purposes are referred to in Chapter VIII. 

A charitable purpose must be public and not merely for Charitable 
the benefit of specified individuals. And gifts to societies or stoSdbe 
institutions established for the private benefit of their pibUo. 
members are not charitable, Thomson v. Shakespear, 1 De 
G. F. & J. 399; Carne v. Long, 2 De G. F. & J. 75; 
Re Allsop, 1 Times L. R. 4; Re Button, 4 Ex. D. 54; Re 
( :e, [1901] 2 Oh. 110. 

re Christohurch Inclosure Act, 38 Ch. D. 520; afHrmied 
s Att.-Gen. v. Meyrick, [1893] A. C. 1, where an in- 
c re Act had directed a portion of a common to be allotted 
i 'ust for the occupiers for the time being of certain 
c ges, this was held to create a charitable trust. For 
s ugh a charitable purpose must be for the benefit of the 
I .c, the benefit of a section of the public and not of 
every man, woman and child in the community is all that 
is required, Att-Gen. v. Lawes, 8 Hare, 32, 41. And as to 
this and the distinction between "public" and "private" 
charity, see post, Chapter X. 

In actions for maintenance it is a good defence that the Maintenance, 
defendant had acted from charitable motives. Karris v. 
Brisco, 17 Q. B. D. 504; Holden v. Thompson, [1907] 2 
K. B. 489. 

We may also mention here that the Court of Chancery Defective 
aids the defective execution of a power in favour of charity, a^po^er" ° 
Innes v. Say^er, 7 Hare, 377, 387. 



32 



CHARITABLE BEQUESTS. 



CHAPTEK V. 

THE MORTMAIN AND CHARITABLE USES ACTS. 

Before the passing of the Act 9 Geo. 2, c. 36 on the 24th 
June, 1736, land and interests in land (so far as such land 
was deviseable by the general law) oould be devised for 
charitable purposes, but land could not be devised to a cor- 
poration for such purposes without a licence in mortmain. 

The Act 9 Geo. 2, c. 36, entitled. An Act to restrain the 
Disposition of Lands whereby the same become unalienable is 
often referred to as a Mortmain Act, although this is not 
strictly correct since it deals with charitable uses and not 
. with Mortmain; the Act for oonvenienoe is here called the 
Georgian Mortmain Act. 
The Georgian So far as gifts by wills made after the 24th June, 1736, 
Act ""'''^ ^^^ concerned the effect of the Act is that all devises or 
bequests of "any lands, tenements or other hereditaments, or 
of any estate or interest therein, or of any charge or incum- 
brance affecting or to affect any lands, tenemients or here- 
ditaments or of any stock, money goods, chattels or other 
personal estate or securities for money to be laid out or 
disposed of ia the purchase of any lands, tenements or here- 
ditaments or of any estate or interest therein, or of any 
charge or incumbrance affecting or to affect the same, to or 
in trust for any charitable, uses " are void. The two old 
universities, the colleges within them and Eton, Win- 
chester and WestxainSter are excepted from the operation 
of the Act (sect. 4). 

The Act did not apply to Scotland (sect. 6), Ireland, 
Campbell v. Radnor, 1 B. C. C. 271, India, Mitford v. 
Reynolds, 1 Ph. 185; Mayor of Lyons v. The East India 
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Company, 1 Moo.' P. C. 175, or the Colonies, Yeap Cheah 
Neo V. Ong Cheng Neo, 6 P. C. 381; Mayor, Aldermen and 
Citizens of Canterbury v. Wybum .and the Melbourne 
Hospital, [1895] A.. C. 89; unless the Act had been. locally 
adopted, Re Hoyles, [1911] 1 Ch. 179. 

The Act prohibited land or the proceeds of ^e of land in 
England from being given by wiU to a charity out of 
England, Curtis v. Hutton, 14 Ves. 537; Be Hewit, (1891) 
8 Ch. 568; but there was no objection to a direction to in- 
vest charitable funds in land out of England, Campbell v. 
Earl of Radnor, 1 B. C. C. 271; Mackintosh v. Totvnsend, 
16 Ves. 330. 

A general direction to invest in land may include land 
out of England and so be good. Provost of Edinburgh v. 
Aubery, Amb. 236; but if it appeared on the whole will to 
mean land in England, it was void, although the rents were 
to be applied in charity out of England, A.-Q. v. Mill, 3 
Euss. 328; 5 Bli. N. S. 593; 2 Dow & CI. 393. And a 
direction to buy land in England or Ireland for charitable 
purposes is good as to Irelajid, Universitt/ of London v. 
Yarrow, 1 De G. & J.72. 

It should be remarked that by sect. 16 of the Irish Mort- The Iriah 
main Act, 1844 (7 & 8 fi^ict. c. 97), "no de^dse, or bequest fosr A°t?m4 
pious or charitable uses in Ireland shall be valid to create 
or convey any estate in lands, tenemients or hereditaments 
for such uses unless the will shall be duly executed at least 
three calendar months before the death of the person execut- 
ing the same." 

The tendency of the Courts is to hold that the Georgian 
Mortmain Act is not introduced into British Colonies by 
local Acts or ordinances applying English statutes in general 
terms, J ex v. McKinney, 14 App. Cas. 77 — British Hon- 
duras; A.-G. V. Stewart, 2 Mer. 143 — Grenada; Whicker 
V. Hume, 7 H. L. C. 124— New South Wales. The Act 
applies to Ontario, Re Hoyles, [1911] 1 Ch. 179, but not to 
Quebec, Abbott v. Eraser, L. E. 6 P. C. 96. It does not 
apply to Cape Colony, Re Arnold, 37 Ch. D. at p. 643. 
T. . 3 
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In LucJceraft v. Pridhmn, 6 Ch. D. 214, Jessel, M.E., 
says that the Act " absolutely destroys the power, until that 
time possessed by men in England, of devising land by will 
to charitable purposes. . . . The statute 9 Geo. 2, c. 3&, 
is strictly not at all in pari materia with the Mortmain Acts, 
though no dojabt it went in the saime line of policy; it deprives 
men of the power of devising to charities, which powsir it 
had been found in practice was abused." The Act was 
repealed (except as to certain provisions relating to advow- 
sons) and in effect re-enacted by the Mortmain and Charitable 
Uses Act, 1888, which is set out in the Appendix. 

The Mortmain and Charitable Uses Act, 1891 (more 
fully discussed post, p. 52), now enables land and interests 
in land to be devised for charitable puilposos in the case of 
testators jdying after the 5th August, 1891, but requires 
the land to be sold. 

We will first deal with the law regulating devises and 
bequests for charitable puitpioses contained in wills made after 
the 24th June, 1736, and coming into operation before the 
5th August, 1891. Nowadays questions on such devises and 
bequests must be of rare occurrence, and we therefore propose 
to treat the subject briefly. It is fully dealt with in the first 
edition of this book . 

We have to consider what gifts were made void by the 
Georgian Mortmain Act and what exceptions to the oiperation 
of the Act have from time to time been enacted by the legis- 
lature. It is to be observed that the Act did not apply to 
wills made before the 24th June, 1736, Ashbumham v. 
Bradshaw, 2 Atk. 36; A.-G. v. Downing, Amb. 649, so 
that a trust in a will made before that date will be carried 
out as if the Act had not been passed. A.-G. v. Sdlby, 
5L. J. N. S. Ch. 5. 

" In the administration of charitable bequests it is the 
duty of the Court to ascertain from the words of the will, 
by the ordinary rules of construction, the true meaning and 
intention of the testator, both as to the bequest itself and 
the mode of cavrjdng- it into effect, without, in the firat 
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instance, adverting" to the existence of the Statute of Mort- 
noain. When the intention of the testator has been ascer- 
taiaed, inquiry is then to be made -whether the whole or any 
part of that iutention is contrary to the provisions of the 
statute. But no secondary interpretation ought to be 
adopted, nor ought the Court to resort to any different mode 
of adimiuistration from that indicated by the testator even 
though it may be reasonable in itself, for the purpose of 
escaping frolm the operation of the statute." Per Lord 
Westbury, C, in Tafham v. Drummmd, 5 L. J. N. S. Ch. 
at p. 2; see also p&r Page-Wood, V.-C, in Eduktrds v. Hall, 
11 Hare at p. 16. 

'The Act clearly made void a direction to buy land and Direotionto 
use it or apply the rents for charitable purposes; it also made ^"^ ^*°'^- 
void a direction to invest money or mortgage and apply the 
interest for charitable purposes. Baker v. Sutton, 1 Keen, 
224; A.-G. V. Bowles, 2 Ves. Sen. 547. 

It was also decided that a bequest for paying off a debt 
upon land already devoted to charitable purposes is mad© 
void by the Act, Corbyn v. French, 4 Ves. 418; Waterhouse 
V. Holmes, 2 Sim. 162; Ee LynalVs Trusts, 12 Ch. D. 211; 
and see also Be Conoll/y, 110 L. T. 688; but a gift to pay 
off a debt incurred personally by the trustees of a charity and 
not charged on the land of the charity was good. Bunting v. 
Marriott, 19 Bea. 163. 

The Act also made void a gift of money for a charitable q.^^^^ -wMxik 
purpose which practically involved the acquisition of land, involve the 

Vn • n 1 • • • n T. 77 .4 T rv aoqUlBltlOn 

Illustrations oi this principle are temam v. Anderson, 2 of land. 
Eden, 296 (build and endow an almshouse); A.-O. v. Nash, 
3 B. C. C. 588 (erect and build a school-house); Chapntan 
V. Brown, 6 Ves. 404 (build or purchase a chapel); 
Pritchard v. Arbouin, 3 Euss. 456 (contribute towards the 
building and support of a Swedenborgian chapel); Giblett 
V. Hobson, 5 Sim. 651 (towards building almshouses); 
A.-O. V. Hodgson, 15 Sim. 146 (establishment of a chari- 
table receptacle for old meii); Smith v. Oliver, 11 Bea. 481 

3 (2) 
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(erecting six almslnouBes) ; A.-G. v. Hull, 9 Hare, 647 
(establishing a school); Longstaff v. Bennison, 1 Drew. 28 
(establishing a school); Re Clancy, 16 Bea. 295 (establish- 
ment of a charity school); Hopkins v. Phillips, 3 Giff. 182 
(found a chapel for the deaf and dumb); Tatham v. 
Drummond, 4 De G. J. & S. 484 (establishment of slaughter- 
houses); Re Watmough' 8 Trusts, L. R. 8 Eq. 272 (erection 
of a Wesleyan chapel); Hawkins v. Allen, L. R. 10 Eq. 
246 (establis:hing a hospital); Pratt v. Harvey, L. E. 12 
Eq. 544 (towards the expenses of building a chapel in con- 
nexion with the Established Church); Re Cox, 7 Ch. D. 
204 (erection of a dispensary); Re Lee's Trusts, 21 W. R. 
168 (building and endo(wing a church). 

If, however, pure personalty was given on charitable trusts 
which did not involve the acquisition of land the gift did not 
offend the Act. Thus, if personalty was given to be in- 
vested and to apply the dividends to pay a master and 
mistress of a school, HiU v. Jones, 2 W. R. 657; or towards 
the maintenance of a school, Cawaod v. Thompson, 17 Jur. 
798; or paying the expenses of providing a school-house 
and keeping up a school, Johnston v. Smcmn, 3 Mad. 457; 
or towards establishing a school, A.-O. v. WilUams, 4 
B. 0. C. 525; 2 Cox Eq. 387 (see also Brmmd v. Ea-l 
of Devon, L. R. 3 Ch. 800); or maintaining an asylum, Re 
De Rosaz, 33 S. J. 559, the gift was good. So is a gift of 
annual sums for educating the poor children of a parish, 
Hartshorne V. Nicholson, 26 Bea. 58. And a gift of a debt, 
though payable out of real assets, was good if for charitable 
purposes which did not involve the acquisition of land. Re 
Robson, 19 Ch. D. 156. 

It was also decided that a gift of money to be laid out on 
land already dedicated to charitable uses was good. 
Thus in Ingleby v. Dodsan, 4 Russ. 342, the testator gave 
2,000Z. for the purpose of rebuilding or enlarging an old 
school -house at S. The school-house was built two years 
before the Act 9 Geo. 3, c. 36. Sir J. L'each, M.R., 
allowed the gift, saying that upon the admitted facts, the 
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school-house was plainly dedicated to the public purpose of 
a school and also, therefore, a charitable establishment and 
in mortmain at the death of the testator. So a bequest of 
money to build a new parsonage-house on the glebe, Glubb 
V. A.-G., A'mb. 373; Brodie v. Duke of Chandos, 1 B. C. 0. 
444 n.; to build additional roams to a rectory house, A.-G. 
V. Munby, 1 Mer. 327; to enlarge a church, Be Hawkins' 
Trusts, 33 Bea. 570; to rebuild, repair, etc. certain alms- 
houses, A.-G. V. Parsons, 8 Ves. 186; or to improve a 
church, parsonage-house and school, Champne,^ v. Davy, 11 
Ch. D. 949, were held good. In the last case an inquiry was 
directed whether the parsonage-house and school were in 
mortmain. 

The testator might give money to be laid out on land, Gift to lay- 
provided that land in mortmain (which expression in this "j^a^ro^Aed 
context is often used to mean duly dedicated to charitable in some other 
trusts) was provided in some otheiT way. 

Thus, in the leading case of Philpot v. St. George! s 
Hospital, 6 H. L. C. 338, the testator declared that if any 
person should give a suitable site at a certain place within 
12 months after his death, then he bequeathed 60,000Z. 
towards founding a certain charitable institution, with a pro- 
hibition against laying out any part of the 60,000L in land. 
A site was given withia 12 months and the gift was 
held bo be good. 

It will be noticed that the testator said that the site was 
to be given within 12 months and that in fact it was so given. 
The consequences which may flow from the fact that no site 
is procured, or from the testator not having limited the period 
within which the site is to be procured, are discussed in the 
chapters on Conditions and Remoteness in a later part of 
this book. 

If, however, the will does not make it clear that the money 
is only to be laid out on (a) particular land already in mort- 
main, or (b) land in mortmain to be provided by somfe other 
person, the gift might amount to a trust to acquire land and 
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oonsequentlj would have been void. Wills are sometimes 

ambiguous in this respect as vs^ill be seen from the cases. 

Building a In Sewell v. Crewe Read,' L. R. 3 Eq. 60, the testator 

parsonage. ... 

directed the executors to lay out 1,000Z. " in building the 

parsonage-house at C, as he had promised the same." There 
was glebe at C, but no parsonage-house. Before the will 
the testator had induced the Dean and Chapter of West- 
\ minster to purchase land at C . for the purpose of dedicating 

itas a parsonage-house. This land had not been so dedicated. 
Lord Romilly, M.R., held the legacy valid, saying "the 
testator by directing the money to be laid out in building the 
parsonage-house, has distinctly indicated an intention that 
it was to be laid out, not in the purcha^ of land, but in 
building a house, either on the glebe land, or on the land 
which had been purchased by the Dean and Chapter of 
Westminster." 

In Creswell v. Cres-weU, L. E. 6 Eq. 69, the testatrix: 
bequeathed 1,000Z. consols to be expended in building a 
parsonage in connexion with the church at B. The church 
had been built upon a piece of land which had been con- 
veyed to the Commissioners for building New Churches— 
the land, except the part for the church, was dedicated as a 
buriel ground, but a certain portion was never so used but 
reserved for the erection of a parsonage-house . Giff ord, V . -C . , 
after referring to Philpot v. St. George's Hospital, 6 
H. L. C. 338, and Tatham v. Druviirumd, 10 Jur. N. S. 
1087, said: " The proposition to be deduced from the first 
of these cases is, that a bequest of the kind would be good 
provided the land on which the building is to be erected 
cannot, consistently with the terms of the trust, be acquired 
by means of any portion of the bequest, but either has been 
or is to be lawfully dedicated for the purpose. The pro- 
position to be deduced from' the second is, that the Court wiU 
not alter its conception of the purposes of a testator mterely 
because those intentions happen to fall within the prohibitions 
of the Statute of Mortmain. The point, therefore, for present 
decision is, whether the terms of the bequest, regard being 
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had to the circumfitances which existed at the time of the 
death of the testator, are such as to exclude a purchase of 
land by the trustees out of the bequest, or any part of it, for 
the purpose of building a parsonage in connexion with the 
church . . . 

The bequest points to a parsonage in connexion with the 
church, and there having been at the death of the testatrix 
land appropriated for that purpose which could be lawfully 
so used, I am of opinion that the trustees would not have 
been justified in purchasing or attempting to purchase any 
other land for that purpose. Upon these grounds, therefore, 
the bequest is good." 

But if the testator did not sufficiently exclude the pur- 
chase of land the gift was bad. Thus in Giblett v. Hobson, 

5 Sim. 651; 3 My. & K. 517, the testator, who was a 
member of the Butchers' Charitable Institution, bequeathed 
5,000Z. towards building almshouses to the said institution. 
The testator knew that a piece of land had been offered for 
the erection of almshouses for the use of the pensioners of 
the institution. Lord Brougham, C, said (p. 531): "No 
one can maintain that the existence of such land in the 
possession of the institution precluded the application of ' 
the legacy to the purchase of other building land," and held 
the gift void. Other cases are A.-O. v. Hyde d Hutchinson, 
Amb. 751; Dunn v. Bownas, 1 K. & J. 596; Re Watmough's 
Trusts, L. R. 8 Eq. 272 (disapproving of Booth v. Carter, 
L. E. 3 Eq. 757); Be Cox, 7 Ch. D. 204. 

Sometimes the testator expressly prohibited the purchase Prohibition o: 
of land as in Henshaw v. Atkinson, 3 Madd. 306; Cawood f^^^°* 
V. Thompson, 17 Jur. 798; Phd^sot^. St. Georges Hospital, 

6 H. L. C. 338. In Dent v. Alleroft, 30 Bea. 335, the 
testator stated that his trustees were to carry his intentions 
into effect having due regard to the laws then in force. Sir 
John Romilly, M.R., said (at p. 342): " I think that this 
means having due regard to the Statute of Mortmain, which 
affects the subject, ajid this being so, I think that this pre- 
cludes the application of the bequest or any part of it in the 
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purchase of lands," and held a bequest to be apiDlied in or 
towards the establishing, endowing, maintaining or support- 
ing almshouses to be valid. (See also Biscoe v. Jackson 
(1881), W. N. 101; (1882), W. N. 16.) The case of Trye 
V. Corporation of Okmcester, 14 Bea. 173, must be taken to 
be overruled. A gift coupled with a request that his exe- 
cutors will be pleased to entreat A. to grant a spot of land 
suitable for the erection of dwellings to be appropriated to the 
charitable purposes mentioned in the will was held not to 
aimount to a prohibition against purchasing land, Mather v. 
Scott, 2 Keen, 172. 

Alternative If a testator gave personalty to be invested in land or on 

mvestanent. personalty to be held upon charitable trusts, this was good. 
Sonesby v. Rollins, 9 Mod. 221; Curtis v. Hutton, 14 Ves. 
538; Graham v. Paternoster, 31 Bea. 30; Be Beaumont's 
Trusts, 32 Bea. 191. A mere power to invest in land did 
not render a charitable gift void, A.-G. v. Goddard, 
T. & E. 348; but precatory wOirds amounting to a trust to 
invest in land would defeat the gift, Martin v. Wellsted, 2 
W. E. 657; Kirkbank v. Hudson, 7 Price, 212. 

^ But if there was a trust to invest in land a power to make 
interim investments in personalty did not save it, Mann v. 
Burlingham, 1 Keen, 235; Grieves v. Case, 1 Ves. J. 548; 4 
B. C. C. 67, disapproving Grimmett v. Grimmett, Amb. 
210. 

In Re Hamilton, (1896) 2 Ch. 617, the testatrix gave 
pure personalty to trustees to invest in government or real 
securities, pay the income to her daughter for life and on her 
death to apply the capital for certain charitable purposes. 
The trustees invested part of the fund on mortgage. It 
was suggested that the charitable gift was void to the extent 
of the monies s.o invested, but the Court of Appeal (distin- 
guishing Be Corcoran, 62 L. J. Ch. 267), held that this 
was not so. Eigby, L.J., said (p. 624): "In numerous 
cases it has been decided that an option to invest in real 
securities does not affect the validity of a charitable gift. 
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If the trustees exercise that option and invest in real securities 
does that affect its validity? I think not." 

In the same way if a testator gave monies to trustees to 
be applied for one or more of certain charitable purposes, 
some of which would have been bad ulider the Act of 9 Geo. 2, 
c. 36, at the discxetion of the trustees, then the trustees could 
select the lawful objects and the gift is good. The principle 
is thus stated by Vaughan Williams, L.J., in Re Piercy, 
(1898) 1 Ch. at p. 579: "It is sufficient to prevent a gift 
being avoided by this statute, even though the gift is a gift 
tmder words sufficiently wide to include the cases which 
clearly fall within those sections, if the gift gives a discretion 
to trustees enabling them to select such as are valid from 
the general class, including some valid and some invalid 
objects." 

Cases in which this principle has been applied are A.-G. 
V. Parsons, 8 Ves. 186; Ingleby v. Dobson, 4 Euss. 342; 
Crafton v. Frith, 4 De G. & S. 237; University of 
London v. Yarrow, 1 De G. & J. 72; Salush-ury v. Denton, 
3 K. & J. 529; Dent v. AUcroft, 30 Bea. 335; Sinmtt v. 
Herbert, L. E. 7 Ch. 232; Re Hedgman, 8 Ch. D. 156; 
Lems\. Allenby, L. E. 10 Eq. 668; Re Richard Sur fleet's 
Estate, 105 L. T. 582; Re Lemtt, 1 T. L. E. 578. 
• Both Johnston V. Swamn, 3 Mad. 457, and Bakery. Sutton, 
1 Keen, 224, seem to be overruled by Re Piercy so far as 
they differ from Lewis v. Allenby. 

On the same principle a gift to an existing charitable 
institution was not ba^d because some, but not all of its 
objects involved the acquisition of land, Carter v. Oreen, 
3 K. & J. 591; Wilkinson v. Barber, L. E. 14 Eq. 96; 
but if the funds of the institution must be invested in land 
the gift was bad, Widmore v. Woodroffe, Amb. 636; S. C, 
Widmore v. Governors of Qusen Anne's Bounty, 1 B. C. C. 
13, 33; Middleton v. Clitheroe, 3 Ves. 734. 

If the gift to the institution was for the particular purpose 
of acquiring land it naturally was bad, Denton v. Manners, 
2 De G. & J. 645. 



42 



CHARITABLE BEQUESTS. 



Condition. 



Secret trust. 



The Georgian Mortmain Act could not be evaded by means 
of a condition. Thus in Poor v. Mial, 6 Mad. 32, a testator 
bequeathed some leasehold property upon condition that the 
legatee should assign pa^t of it to a charitable purpose. It 
was held that the condition was illegal, and that the legatee 
might retain the whole property. 

Nor oould the Act be evaded by means of a secret trust. 
The general principle in relation to such trusts is that if A. 
induces B. either to make or to abstain from altering a will 
leaving him property, by expressly or tacitly consenting to 
carry out B.'s wishes concerning it, the Court will hold this 
to be a trust and compel A. to execute it. Be Stead, (1900) 
1 Ch. at p. 240. 

If the trust was one which offends the Act the gift was 
void, Edwards v. Pike, 1 Eden, 267; Moss v. Cooper, 1 
J. & H. 352; Sweeting, v. Sweeting, 12 W. E. 239; 
Springett v. Jenings, L. R. 10 Eq. 488; L. R. 6 Ch. 333. 

The legal estate does not pass to the devisees unless the 
will creates trusts not of a charitable nature which it is 
the duty of the devisees to execute, Re Lacy, (1899) 2 Ch. 
149, 156; in which Sweeting v. Sweeting, 12 W. E. 239, 
was not referred to. 

In order to establish a secret trust against the devisee he 
may be compelled to answer interrogatories, Muckleton v. 
Brown, 6 Ves. 52; and the testator's solicitor cannot refuse 
to give evidence on the ground that communications between 
him and the testator are privileged, Russell v. Jackson, 9 
Hare, 387. 

If the trust is contained in a non-testamentary document 
not communicated to the devisee it is not binding, and the 
devisee takes beneficially, Lomax v. Ripley, 3 Sm. & Giff. 
48; Wallgrave v. Tebbs, 2 K.- & J. 313; Tee v. Ferris, 2 
K. & J. 357; unless on the face of the will the devisee or 
legatee is a trustee, in which case he will hold in trust for 
the persons entitled under the residuary devise or bequest, 
or on an intestacy, as the case may be, Be Boyes, 26 Ch. D. 
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531; secus if the devisee knows of and assents to the trust, 
Re Gardner, [1920] 2 Ch. 523. 

Another way in which testators attempted to evade the Covenant. 
Act is by means of a voluntary covenant. Thus in Jeffries 
V. Alexander, 8 H. L. C. 594 {reversing Alexander v. 
Brcme, 19 Bea. 436; 7 De G. M. & G. 525), A. in effect 
covenanted to pay 60,000L to certain trustees to be held on 
charitable trusts; he retained the deed in his possession till 
his death. It was held (after some difference of judicial 
opinion) that the 60,000Z. could not be paid out of realty 
or impure personalty. In Fox v. Loivnds, L. R. 19 Eq. 
453, a testatrix covenanted with trustees that she would by 
deed or will provide, to be paid after her death, a sum suffi- 
cient to provide a yearly sum of 1301. for a charitable pur- 
pose. By her will she left to the trustees such a sum as if 
invested in government securities would provide ISOl. a year. 
It was held that this gift failed to the extent of the propor- 
tion of the impure to the pure personalty. 

But where a man covenanted to pay trustees 20,000L, to 
be held upon certain trusts under which his wife had a power 
of appointment by will, it was held that the wife could 
appoint this to charity, whatever the nature of her husband's 
assets was, Re Robson, 19 Ch. D. 156. 

The Georgian Mortmain Act made void all gifts by will impure 
for charitable purposes of land, interests in land, or charges P^™""*'*?- 
on land, and of money to be laid out in land, interests in 
land and charges on land. 

Clause 4 of the Mortmain and Charitable Uses Act, 1888, 
which in effect reproduces these provisions of the Georgian 
Mortmain Act (as amended by 24 Vict. o. 9, and 47 Vict. 
c. 13), uses the word "land," which by sect. 10 is defined to 
include tenements and hereditaments, corporeal and incor- 
poreal, of whatever tenure, and any estate and interest in 
land. But the Mortmain and Charitable Uses Act, 1891, 
which only applies to wills of testators dying' after the 
5th August, 1891 (sect. 9), repeals this definition, and says 
that " land " shall not include money secured on land or other 
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personal estate arising from or connected with land. This 
has got rid of the difficulty (in the case of modem wills) of 
determining what property was so connected with land as 
to fall within the Georgian Mortmain Act. Such property 
■was called impure personalty. As the question can now 
arise but rarely, the chapter on impure personalty is omitted. 
A recent case is Re Dawson, (1916) 1 Ch. 168, 626, where 
a testator, who died in February, 1891, bequeathed so much 
of his residuary estate as was by law applicable to charitable 
legacies to two charities. Part of this consisted of deben- 
tures in an Australian land company, charged on the real 
and personal estate of the company, which had a leasehold 
office in London. It was held that the debentures could not 
pass to the charities. A gift of a mortgage on land in 
Ontario by a testator who died in 1888 was held void in Re 
Hoyles, (1911) 1 Ch. 179. 

Marshalling. In Order to prevent their charitable dispositions from 
failing under the Georgian Mortmain Act, testators fre- 
quently used to direct that charitable legacies should be paid 
out of pure personalty, and if they did not and the legacies 
were payable out of a mixed fund, only such a proportion as 
was attributable to pure personalty was good. But since 
the Mortmain and Charitable Uses Act, 1891, such ques- 
tions do not arise, except in the case of testators dying on or 
before the 5th August, 1891, and we have therefore omitted 
the chapter on marshalling assets, which was contained in 
the first edition of this book. 

The various exceptions which were from time to time made 
to the Georgian Mortmain Act are of some importance, 
because the provisions of the Act of 1891 do not apply where 
there is an exemption from the operations of the former Act, 
or the Act of 1888. Mortmain and Charitable Uses Act, 
1888, s. 8; Mortmain and Charitable Uses Act, 1891, s. 10. 

Land Tax. By the Land Tax Act, 1802 (42 Geo. 3, c. 116), gifts may 

be made by will for redeeming land tax or any land already 
settled to charitable uses (sect. 50), and redeemed land tax 
may be devised to augment a living (sect. 162). And see 
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Churches. 
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as to the powers of owners of impropxiation tithes to annex 
theisame to a parsonage, or vicarage, 13 & 14 Vict. c. 94, s. 23. 

By the Gifts for Churches Act, 1803 (42 G^o. 3, c. 108; Gifts for 
amended by 51 Gieo. 3, c. 116), land not exceeding five acres, 
or money not exceeding 500L, could be given by will made 
three months before the testator's death "for or towards the 
erecting, rebuilding, repairing, purchasing, or providing any 
church or chapel where the liturgy and rites of the said united 
church" {i.e., of England and Ireland) "are or shall be 
used or observed, or any mansion house for the resi- 
dence of any minister of the said united church officiating or 
to officiate in any such church or chapel, or any outbuildings, 
offices, churchyard, or glebe for the same respectively." The 
limit of 500?. under this Act was held in Re Douglas, (1905) 
1 Ch. 279, to be impliedly repealed by sect. 7 of the Mort- 
main and Charitable Uses Act, 1891. 

The second section of the Gifts for Churches Act provides 
that no more than one such gift or devise shaU be made by 
any one person, and that if any such gift or devise shall 
exceed five acres or 500Z., every such gift or devise shaU be 
valid to that extent, with power for the Lord Chancellor on 
petition to allot such reduced gift or devise, and the third 
section provides that no glebe containing upwards of 50 acres 
shall be augmented with more than one acre, with a like 
power to the Lord Chancellor. 

Among the points which have been decided under the Act 
we may notice that the proceeds of the sale of land cannot 
be given. Incorporated Church Building Society v. Coles, 
1 K. & J. 145; 5 De G. M. & G. 324, but impure personalty 
can be, Sinnett v. Herbert, L. R. 7 Ch. D. 232; Champneif 
V. Davey, 11 Ch. D. 949. 

The Act only authorizes a gift for a specific purpose at a 
specific place, and not a general gift to a society for pro- 
moting church building. Incorporated Ch. Bg. Soc. v. Coles, 
supra. ' 

A reservation for the benefit of the donor will not in- 
validate a gift under the Act, Fisher v. Brierley, 10 
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Queen Anne's 
Bounty. 



New 

Ecclesiastical 

Districts. 



H. L. C. 159, and semble, a gift of land for purposes within 
the Act and other purposes in undefined portions would not 
fail, ibid. 

The repair of a tomb is not within the Act, Be Eigiei/!s 
Trusts, 36 L. J. Ch. 147, but repair of a churchyard is, 
Be Vaughcm, 33 Ch. D. 187; and so is providing a new 
clock for a church, Be Hendry, 56 L. T. 908. 

The Act authorized a devise by will to A., and with a 
parol trust annexed for A. to apply the devised land for the 
purposes of the Act, O'Brien v. Tyssen, 28 Ch. D. 372. 

A married woman is stiU unable to make a gift under the 
Act without her husband's concurrence. Be Smith's Estate, 
35 Ch. D. 589. 

A gift of land for the incumbents of a church, so long as 
all the pews are free, is not within the Act, Be Bandell, 
38 Ch. D. 213. 

The Act 2 & 3 Anne, c. 20 (c. 11, Ruff.) creating Queen 
Anne's Bounty being prior to the Act of 1736, was super- 
seded by it so far as the capacity to acquire land by will 
was concerned, and as their rules provided for the investment 
of their funds in land, a legacy of pure personalty to the 
corporation was void, Widniore v. Woodnojfe, Amb. 636; 
1 B. C. C. 13, 33a; Middleton v. Clitheroe, 3 Ves. 734. 

By the Act 43 Geo. 3, c. 107, land can now be devised 
to Queen Anne's Bounty, but as was the case under sect. 5 
of the earlier Act, which is kept in force by the later Act, 
a married woman cannot so devise without her husband. 
By 45 Geo. 3, o. 84, gifts of personalty for augmenting 
livings can be made without a deed. 

Under sect. 22 ,of the New Ecclesiastical iDistricts Act, 
1843 (6 & 7 Vict. c. 37) (explained by 7 & 8 Vict. c. 94, 
s. 7, and extended by 14 & 15 Vict. c. 97, s. 29, and 19 &20 
Vict. c. 104, s. 4), land may be given by will to the Eccle- 
siastical Commissioners for the endowment or augmentation 
of the income of ministers for new ecclesiastical districts, or 
perpetual curates of parishes into which such districts are 
converted, or for providing any church or chapel for the pur- 
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poses of the Act; BaMmn v. Baldwin (No. 2), 22 Bea. 419, 
is a case on the Act. 

By 8 & 9 Vict. c. 43, the council of aay municipal borough Science and 
of a population of more than 10,000 was given power to ArtMuseums. 
purchase land and erect thereon museums of art and science, 
and to "accept any gift, grant or devise of lands, tenements 
or hereditaments for the purpose of establishing, improving 
or maintaining such museums." The Act was construed 
liberally in Harrison v. Corporation of Southampton, 2 
Sm. & G. 387. 

The Act of 8 & 9 Vict, was repealed by the Public 
Libraries Act, 1850 (13 & 14 Vict. c. 35), but allowed 
museums established under the former Act to continue to be 
maintained. The Public Libraries Act, 1850, was in turn 
repealed by 18 & 19 Vict. c. 70, but provided that libraries and 
museums established under the earlier Acts should be con- 
sidered as having been established by that Act. 

The Literary and Scientific Institutions Act, 1854 Literary and 
(17 & 18 Vict. c. 112), authorizes a grant of land not exceed- i^thntions. 
ing one acre as a site for any such institution as is specified in 
■sect. 33 of that Act. 

By sect. 7 of the Eecreation Grounds Act, 1859 (22 Vict. E«oreation 
-c. 27), any person might bequeath any personal property 
not exceeding 1,000L for the purpose of defraying the ex- 
penses of purchasing, preparing, maintaining and ornament- 
ing public recreation grounds. 

The Public Parks, Schools, and Museums Act, 1871 PuWicPaiks. 
(34 Vict. c. 13), enables land or money to be devised or 
bequeathed for the purposes of a public park, a school-house 
for an elementary school, or a public museum, provided the 
will is made twelve months before the testator's death and 
is enrolled in the books of the Charity Commissioners within 
six months after it comes into operation, but not more than 
20 acres of land is to be devised for iny one public park, nor 
more than two acres for any one public museum, nor mare 
than one acre for any one school -house. 
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This Act was repealed by the Mortmain and Charitable 
Uses Act, 1888, and in effect re-enacted by sect. 6 of that 
Act (which will be found in full in the Appendix). 

By the Department of Science and Art Act, 1875 
(38 & 39 Vict. c. 68), any lands or any interest therein may 
be devised to and taken by the Department of Science and 
Art for the purjjose of their charter, or for any educational 
or public purposes. 

By sect. 2 of the Ancient Monuments Consolidation and 
Amendment Act, 1913, any person may give or devise to 
the Commissioners of Works or to a local authority all such 
estate and interest in any ancient monument to which the 
Act applies as he may be seised or possessed of, and the 
Commissioners or authority may accept such gift or devise. 

Sect. 1 of tbe Working Class DweUings Act, 1890 (53 & 54 
Vict. c. 16), provided that Parts I. and II. of the Mortmain 
and Charitable Uses Act, 1888, should not apply to any assur- 
ance by deed or will of land or of personal estate to be laid 
out in land, for the purpose of providing' dwellingB for the 
working classes in any populous place. Not more than five 
acres may under the Act be assured by will, and the wiU 
mitist be enrolled within six months after probate in the 
books of the Charity Com'missioners. By sect. 8 of the Hous- 
ing, Town Planning, &c. Act, 1909 ,(9 Ed^. 7, c. 44), a local 
authority mlay now accept a donation of land or money or 
other property for any of the purposes of the Housing Acts, 
and assurances with respect to any such property are exempt 
from enrolment under the Mortmain and Charitable Uses 
Act, 1888. 

The Technical and Industrial Institutions Act, 1892 (55 
& 56 Vict. c. 29), 8. 10, provides that Parts I. and II. of the 
Mortmain and Charitable Uses Act, 1888, and so much of 
the Mortmain and Charitable Uses Act, 1891, as requires 
the land assured by will shall be sold within one year from- 
the death of the testator, shall not apply to conveyances or 
assurances by will made under or for the purpose of the Act, 
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and by sect. 46 (2) of the Education Act, 1918 (8 & 9 
Geo. 5, c. 39), such assurances are now exempt from enrol- 
ment in the books a£ the Charity Commissioners. 

Under sect. 8 (1) (h) of the Local Government Act, 1894 Pansh 
(56 & 57 Vict. 0. 73), gifts of property real or personal for Council. 
the benefit of the inhabitants of the parish or any part 
thereof may be made to a parish council. 

Sect. 23 (5) of the Education Act, 1902 (2 Edw. 7, c. 42), 
provided that the Mortmain and Charitable Uses Act, 1888, 
and so much of the Mortmain and Charitable Uses Act, 1891, 
as requires that land assured by wiU shall be sold within one 
year from the death of the testator, should not apply to any 
assurance, within the meaning of the said Act of 1888, of 
land for the purpose of a school-house for an elemientary 
school. But this sub-section has been repealed by the Edu- 
cation Act, 1918, mentioned below. 

By the Sailors and Soldiers (Gifts for Land Settlement) Land 
Act,'1916 (6 & 7 G^o. 5, c. 60), gifts to certain Government Settlement, 
departments and local authorities for the settlement or em- 
ployment on the land of men who have served in Hia 
Majesty's forces are not to be deem'ed assurances to a chari- 
table use within the meaning of the Mortmain and Chari- 
table Uses Act, 1888. 

By sect. 46 of the Education Act, 1918 (8 & 9 Geo. 5, 
c. 39), gifts for educational purposes are exempt from the 
restrictions of the Mortmain and Charitable Uses Acts. 

We have already seen that the two universities, the colleges 
therein, and the three public schools were lexemlpted from the 
operation of the Georgian Mortmain Act. By sect. 7 of the 
Act of 1888, this exemption was extended to London, Dur- 
ham, and the Victoria University and to Keble College, 
Oxford. 

In A.-G. V. Tamcred, 1 Ed. 10; Amb. 351 (the wiU is Fallows and 
more accurately stated in a note to A.-O. v. Sibthorpe, 2 coUegr°*" 
E. & My. at p. Ill), a devise to the thirteen feUows of 
Christ's College and the fellows of GonviUe and Caius College 
and the Bchokrs of both colleges, each feUow to have a 

T. 4 
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double proportion of the said rents aad profits to every 
scholar. Lord Keeper Henley held that this was a devise 
for the benefit of the whole body corporate, and added, " had 
it not been so, I should still bave thoug'ht that the legislature 
intended by the exception in the statute to save a devise 
for the benefit of particular members, as well as of the whole 
body." He also appeared to think that the exception only 
applied to oollegee existing at the date of the Act, but Lord 
Rosslyn doubted this in A.-G. v. Bovn/er, 3 Ves. at p. 728. 

In A.-G. V. Munby, 1 Mer. 327, a mortgage on land for 
3,000Z. was assigned to the Master and Fellows and Scholars 
of Trinity CoUege, Cambridge, upon trust to pay the income 
to the rector for the time being of 0. The grantor died 
within twelve months having by his wiU recited the gift. 
Held that such recital did not operate to make the gift good. 

A gift for scholarships in the university is within the 
exception, Re Levitt, 1 T. L. R. 578. 
Mortotin^ Under the statute 7 & 8 WiU. 3, c. 37, the Crown may 

grant licences to alien or take in mortmain, in the proper 
sense of the term. The practice used to be to grant a 
licence to the corporation to acquire and hold lands, and 
also to authorize all persons to convey to the corporation. 
Nowadays it is generally assumed that la licence to a coirpora- 
tion to acquire and hold land is also a sufficient licence to 
anyone to devise land to the corporation. Thus, in Re Ovey, 
31 Ch. D. 113, the capacity of the testator to devise to the 
hospitals who under thoir private Acts were empowered to 
take land by wiU was not questioned. 

But the fact that a corporation was empowered to acquire 
and hold land in mortmain did not enable land to be devised' 
to such corporation for charitable purposes unless the cor- 
poration was excepted from the Georgian Mortmain Act, or 
Part II. of the Mortmain and Charitable Uses Act, 1888, as 
the case might be. And it should be noticed that the Crown 
has no power to dispense with an Act of Parliament, so 
that, for example, if a corporation is incorporated by charter, 
any provision in the charter creating an exception from the 
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Georgian Mortmain Act is void. See Robinson v. Governors 
of London Hospital, 10 Hare, 19. 

A charter oan contain the licence in mortmain only because 
of the statute 7 & 8 Will. 3, c. 37. But when the corpora- 
tion is incorporated by a private Act, such Act can except 
gifts by will to the corporation from the provisions of the 
Georgian Mortmain Act. 

The following are instances of corporations which are 
excepted by Act of Parliament from the Act of 1736 . 

1 . The Bath Hospital or Infirmary may acquire lands by 
will or otherwise up to the total value of 1,000L p. a. under 
19 Geo. 3, c. 23 (1779). See' Makeham v. Hooper, 4 
B. C. C. 163; Blaim v. Bell, 7 Ch. D. 382. But their 
earlier Act, 12 Geo. 2, c. 31, did not exempt the hospital 
from the Act of 1736. See Mogg v. Hodges, 1 Cox, 9; 2 
Ves. Sen. 52. 

2. The Boryal Naval Asylum exempt under 51 Geo. 3, 
c. 105. 

3. The British Musewm exempt under 5 Geo. 4, c. 39. 
Under its earlier Act-, 26 Geo. 2, c. 22, the Museum was not 
exempt. The British Museum v. White, 2 Sim. & St. 594. 

4. Greenwich Hospital exempt by 10 Geo. 4, c. 25, s. 37; 
repealed and re-enacted by 28 & 29 Vict. c. 89, ss. 4, 43, and 
61 & 62 Vict. c. 24, s. 1. 

5. Seaman's Hospital Society exempt by 3 & 4 WiU. 4, 
e. 9. There is a limit of 12,000Z. per annum. 

6. St. George's Hospital exempt by 4 & 5 Will. 4, 
c. xxxviii. Westminster Hospital exempt by 6 & 7 Will. 4, 
c. XX. In each case there is a limit of 20,000L per annum. 
See Be Ovey, 31 Ch. D. 113; Wigg v. Nicholl, L. 11. 14 
Eq. 92; Be Pitt's Estate, 33 W R. 653, as to both hospitals, 
and Perring v. Trail, L. R. 18 Eq. 88, as to the Westminster 
Hospital (the reference to the special Act is wrong in the 
report) . 

7. The Middlesex Hospital exempt by 6 & 7 Will 4, 
c. vii. s. 4. 

8. Universit^y College, London, exempt by 32 & 33 Vict. 

4(2) 



61 



62 



CHAEITABLE BEQUESTS. 



c. xxiii. There is a 10,000L per annum limit. Ee Bradley, 
3 T. L.'R. 668. 

9. The Trustees of the Imperial War Museum exempt 
under 10 & 11 Geo. 5, c. 16, s. 1. 

The following institutions were not exempt; — 

The Guicrdkins of the Poor of Plymouth, because the Act 
empowering them to take by devise was prior to the Act of 
1736. Luckraft v. Pridham, 6 Ch. D. 205. 

The Foundling Hospital incorporated by 13 Goo. 2, c. 29, 
Arnold v. Chaprmm, 1 Ves. Sen. 108. 

The Female Orphan Asylum incorporated by 39 & 40 
Geo. 3, c. 60, and The School for the Indigent Blind incor- 
porated by '7 Geo. 4, c. Ixviii. Nethersole v. School for In- 
digent Blind, L. E. 11 Eq. 1; Chester v. Chester, L. R. 12 
Eq. 444. 

Apparently the Chelsea Hospital has no general power to 
acquire land. See sect. 8 of 5 Geo. 4, c. 107. 

The general effect of the Georgian Mortmain Act and of 
the Mortmain and Charitable Uses Act, 1888, was that 
neither land nor impure personalty could be validly devised 
by will for charitable purposes, and that personalty could not 
be bequeathed for charitable purposes which involved the 
acquisition of land. There were., as w^e have seen, many im- 
portant exceptions. 
TheMortmain By the Mortmain and Charitable Uses Act, 1891, the law 
teble Uses' ^^^ been oompletely altered as regards the wills of testators 
Act, 1891. dying after the 5th August, 1891; the many difficult ques- 
tions as to what was impure personalty and as to marshalling 
have, in consequence, become alm'ost obsolete. 

Sect. 5 enacts that land may be assured by will to or for 
the benefit of any charitable use, but, except as hereinafter 
provided, such land shall, notwithstanding anything in the 
will contained to the contrary, be sold within one year from 
the death of the testator, or such extended period as may be 
detertmined by the High Court, or any judge thereof sitting 
at chambers, or by the Charity Commissioners. 

The result is that, subject to certain administrative pro- 
visions, property of any kind in England or Wales may be 
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given by will to charity and that sect. 4 of the Act of 1888 
only relniains in force so far as it applies,to deeds. Re Hume, 
[1895] 1 Ch. 422. Land includes a remainder in land, ibid. 

If land is devised upon trust to sell it and hand over the Trust for sale. 
pax>oeeds to a charity this is not devise of land to a charity, 
but a gift of personal estate arising from land, so that sect. 5 
of the Act of 1891 doies not apply and the trustees are not 
obliged to sell the land within a year, but they must not 
retain it indefinitely. Re Sidebotham, [1902] 2 Ch. 389; 
Re Ryland, [1903] 1 Ch. 467; Re Wilkinson, [1902] 1 
Ch. 841. 

In Re Verrall, [1916] 1 Ch. 100, the testator devised land 
to the National Trust for Places of Historic Interest or 
Natural Beauty, a body incorporated by the National Trust 
Act, 1907 (7 Edw. 7, c. cxxxvi.), is. 121 (2) of which provided 
that when any land became vested in the National Trust the 
Coiuncil [might by resolution determine that such land is 
proper to be held for the benefit of the Nation, and such land 
should thereupon be so held by the National Trust and should 
be inalienable. It was held that this section by implication 
excluded the provision as to sale within a year of the testator's 
death under the Act of 1891, in the case of property devised 
to the trust which has become inalienable by a proper reso- 
lution within that period . 

In Re Bridger, [1893] 1 Ch. 44; [1894] 1 Ch. 297, the 
testator by a will made before the passing of the Mortmain 
and Charitable Uses Act, 1891, bequeathed the residue of 
his real and personal estate to trustees npon trust for sale and 
conversion and investment lof the proceeds and to pay the 
income to his wife for life, and after her decease in trust to 
pay such part of his said residuary real and personal estate, 
which by law might be given for charitable purposes, unto 
tie Brompton Hospital, and as to the remainder in trust for 
E. W. The testator died lafter the Act of 1891 came into 
force. It was held that the hospital took the whole of the real 
and personal estate. 

In Re Crossley, [1897] 1 Ch. 928, the testator, by a will 
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made before the Mortmain and Charitable Uses Act, 1891, 
gave all such part and parts of his residuary estate, as should 
consist of 01' should have arisen from or been produced by 
the investment or reinvestment of property which at the time 
of his decease was pure personal estate capable of being 
lawfully bequeathed by will for charitable purposes, to his 
executors and trustees upon trust for a charitable purp'ose. 
He died in 1892. Kekewich, J. (p. 930), held that such 
part only of the residuary ©sta.te as at his death was pure 
personal estate passed under the gift for charitable purposes. 
In Re Harris, [1912] 2 Ch. 241, a direction in a will made 
after the Mortmain and Charitable Uses Act, 1891, that 
charitable legacies should be paid "exclusively out of such 
part of my personal estate as 'jnay lawfully be appropriated to 
such purposes," was read as a direction to pay them out of 
the whole personal estate,- including leasehold property not 
specifically bequeathed . In that case Re Bridger was applied, 
and the principle of Re Bridffer was followed and applied m 
Re Groos, [1915] 1 Ch. 572. 
Land to vest Sect. 6 of the Act enacts that so soon as the time limited 
^^.jjgjge^^ for the sale of any lands shall have expired without comple- 
tion of the sale of the land, the land unsold shall vest forth- 
' with in the oificial trustee of charity lands, and the Charity 
Commissioners shall take all necessary steps for the sale or 
completion of the sale of such land to be effected with all 
reasonable speed by the administering trustees for the time 
being thereof. In the case of -educational trusts, however, 
sect. 45 of the Education Act, 1918 (8 & 9 Geo. 5, c. 39) 
may apply. 

The result seems to be that the administering trustees 
(whoever they are) have either a trust for or a power of sale 
after the time limited by sect. 5 has expired, but since the 
land will have vested in the official trustee of charity lands, 
or the oificial trustee or trustees of educational trust property, 
as the case may be, he or they will be required to join in the 
conveyance. The Act does not expressly say who are to sell 
the land. 
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In Re Ryland, [1903] 1 Oh. 467, the rents of certain land 
were devised during the life of the testator's widow as to 
one-fourth for her own use and as to three-fourths to certain 
charities. After a year had expired it was held that the 
three-fourths of the income from the land vested in the 
ofEcial trustee of charity lands. 

Sect. 7 enacts that any personal estate by will directed 
to be laid out in the purchase of land to or for the benefit of 
any charitable uses shall, except as thereinafter provided, be 
held to or for the benefit of the charitable uses as though there 
had been no such direction to lay it out in the purohaise of 
land. The efiect of this is to strike out of the will the 
direction to invest in land. 

In Re Sutton, [1901] 2 Ch. 640, the testator bequeathed 
personalty upon trust to purchase land and build model 
dwelling-houses thereon, and to let the same to the poor at 
rents below the full rent which could be obtained for the 
same. Buckley, J., held that "charitable uses" in sect. 7 
means the same thing as "charitable purposes"; that the 
charitable use was not the purchase of the land, but the 
letting of the buildings when erected to the poor at low 
rents, and that the disposition was valid. It is difficult to see 
how far the principle of this decision extends; the charitable 
purposes could not be carried out unless the land was pur- 
chased and model dwellings erected. 

We have already referred to various statutory exceptions 
to the Act. 

The Charity Commissioners can sanction a purchase of Power to pur- 
land under sect. 15 of the Charitable Trusts Act,' 1860. Be ^^X^he^ 
Weir Hospital, [1910] 2 Ch. at pp. 133 and 137. Charitable 

The purchase out of charity moneys of adjoining land for iggo. ' 
the purpose of enlarging the site of property given to charity 
might, it would seem, be authorized by the Charity Com- 
missioners under sect. 15 of the Charitable Trusts Act, I860, 
after a proposal by the trustees of the charity under sect. 21 
of the Charitable Trusts Act, 1853, Re Weir Hospital, 
[1910] 2 Ch. at pp. 133, 137, 145, but neither of these 
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sections enables the Commissioners to authorize the purchase 
of land generally, or in express terms. The scheme which 
was finally established in 1911 by the Charity Commissioners 
for the administration of the Weir Hospital charity con- 
tained, however, a provision apparently founded on such a 
view of their powers as had been expressed in the judgment 
in that case: — " For the purpose approved, the trustees may 
either adapt the existing buildings on the said site, or pull 
them down and erect on the site, and on any site acquired as 
hereinafter mentioned, new buildings in accordance with 
plans to be approved by the Charity Commissioners. They 
may also, with the approval of the said Commissioners, ac- 
quire by purchase any land and hereditaments contiguous to 
the said premises, known as the Hawthorne, which may be 
required for the enlargement of the said site so as to render 
it convenient for the objects of the charity." 

Except in the manner and for the purpose so expressed, it 
would not seem that under the sections above referred to the 
Charity Commissioners have any power to authorize the 
purchase of land. 
Educational Assurances of property for educational purposes are now 

exempt from enrolment and all the restrictions of the law 
relating to mortmain and charitable uses. Education Act, 
1918, s. 46. The marginal note to sect. 46 in the Act seems 
to understate its effect. But such assurances are required to 
be sent to the offices of the Board of Education in London 
as soon as may be after the execution of the deed or other 
instrument of assurance, or in the case of a will, after the 
death of the testator, for the purpose of being recorded in 
the books of the Board. Ibid. s. 46 (3). 
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CHAPTER VI. 

GIFTS FOR THE RELIEF OF POVERTY. 

The relief of aged, impotent, and poor pieople is one of the 
charitable purposes enumerated in the statute of Elizabeth. 

It follows that a gift "to the poor" is charitable, A.-G. Gifts for the 
V. Bcmce, cited Amb. p. 422, as well as gifts to the poor in ^°^' 
particular plaxjes, such as a parish, A.-G. v. Clarke, Amb. in particular 
422; Re Campden Charities, 18 Ch. D. 310; A.-G. v. Bran- P^"-"^'" 
dreth, 1 Y. & C. C. C. 200; a town, Russell v. Eellett, 3 
Sm. & G. 264; a city, A.-G. v. Corporation of Exeter, 2 
E,uss. 45; 3 Russ. 395; an estate, Bristow v. Bristow, 5 
Beav. 289; or a town in Germany, Re Geek, 69 L. T. 819. 

So to particular classes of poor persons, for instance, Poor of a 
widows, maidens, or boys, A.-G. v. Clegg, Amb. 584; or ^i^^J'"^*'^ 
persons of particular religious denominations, Dawson v. 
Small, L. R. 18 Eq. 114; or all denominations except one, 
Briice V. The Presbytery of Beer, L. R. 1 H. L. Sc. 96; 
or pious persons old or infirm, Nash v. Morley, 5 Beav. 177; 
or country labourers or servants producing certificates of • 
regular /attendance at church. Reeve v. A.-G., 3 Hare, 191; 
or credible, industrious, unmarried women upwards of forty 
years of age residing in a particular place, Russell v. Kellett, 
3 Sm. & G. 264; or indigent bachelors and widows who have 
shewn practical sympathy in the pursuits of science. Weir v. 
Crum-Brown, [1908] A. C. 162; or for a temporary house 
of residence for ladies of limited means. Re Gardom, [1914] 
1 Ch. 662; see also Trustees of the Mary Clark Home v. 
Anderson, [1904] 2 K. B. 645. 

In some cases gifts to certain classes of persons have been jg "poor" 
construed to mean poor persons of that class and therefore implied, 
charitable. Thus in Powell v. A.-G., 3 Mer. 48, a gift 
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to the widows arid children of seamen belonging to the town 
of L. was held to be a gift to poor sailors' widows and 
orphans. In A.-G. v. Contber, 2 Sim. & St. 93, the gift 
was to the widows and orphans of the parish of L . Sir John 
Leach, V.-C, said: "I must act upon this bequest as if the 
expression had been to the poor widows and orphans of L." 
In CoUinson v. Pater, 2 Russ. & M. 344, a gift to widows 
of respectable tradesmen w^as assumed, to be charitable;' this 
must have been on the ground that poor widows were meant. 
See also the gift to the sons of the clergy in London in 
A.-G. V. Ward, 3 Ves. 327. In Cameron's Trustees v. 
Mackenzie, [1915] S. C. 313, a power to distribute residue 
amongst such charitable institutions, persons, or objects as 
the trustees thought fit, "charitable persons" was construed 
persons in need of charity. 
Aged. The statute of Elizabeth expressly refers to the relief of 

the aged, but according to Lord Brougham in A.-G. v. 
Haberdashers' Company, 1 My. & K. at p. 428, "It is 
expressly laid down by a very high authority on this subject, 
Serjeant Moore, who drew the statute of charitable uses, that 
a gift to the aged of such a parish is not a charity within 
tlie statute unless it expresses that they are also the poor; 
for non constat they may not be rich." This was cited in 
Thompson v. Corby, 27 Beav. 649, where the gift was to 
aged widows and spinsters of the parish of P. This was held 
to be charitable. Sir John Romilly, M.R., said (p. 650): 
" If the matter had depended on the statute alone, I should 
have thought that the word ' aged ' would have been sufficient 
to create a good charitable bequest; but the case of A.-G. 
v. Coombe determines that a bequest to the widows and 
orphans of a parish necessarily implies that it is for such as 
are suffering from destitution or privation." In Thompson 
V. Thompson, 1 Coll. 381 at p. 392, on the construction of 
the will, "old persons" was held to mean poor old persons; 
and in Ee Wall, 42 Ch. D. 510, where the gift was to men 
and women not under 50 years of age. Unitarians, Kay, J., 
held the gift to be charitable apparently on the ground that 
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the beneficiaries were aged within the meaning of the statute, 
and that on the construction of the will they must be poor. 
Re Dudgeon, 74 L. T. 613, where the recipients were to be 
respectable single women of good character above the age of 
60 years, is a similar case. 

In Ue ElUott, 102 L. T. 528, Parker, J., said during the BUnd. 
argument: " Are not blind persons impotent within the pre- 
amble of 43 Eliz. c. 4?" In Be Fraser, 22 Ch. D. 827, 
and Re D-udgecm,, 74 L. T. 613, gifts for the blind were held 
to be charitable. So it may be taken that the Court will 
construe gifts for the blind as being charitable without con- 
sidering whether only poor blind were intended. 

On the other hand, the Court will not imply that work- Workpeople, 
people are poor, so that a gift to apply the income in con- 
tributing to the holiday expenses of the workpeople employed 
in the spinning department of a certain company was held 
void for perpetuity, Re Drumond, [1914] 2 Ch. 91. So 
a gift of income to be applied by the master and wardens 
for the time being of the Vintners' Company for the benefit 
of individuals who had been engaged in the wine trade, was 
held bad as not being limited to retired wine merchants who 
were aged or in poverty. Re Gassiot, 70 L. J. Ch. 242. But 
a gift to form a pension fund for old and worn-out clerks in clerks, 
the employment of a particular firm is a good charitable gift, 
Re Gosling, 48 W E. 300, apparently because they are 
imjDotent within the statute. 

In an Irish case, Broivne v. King, 17 L. E. Ir. 448, it children of 
was held that a gift for the benefit of children of tenants on tenants, 
a certain estate was not charitable on the ground that there 
was nothing to shew that the gift was for the children of 
poor persons. 

Although gifts in aid of the poor rate have been held to paupers 
be charitable, Doe d. Preece v. Howells, 2 B. & Ad. 744; e^^iduded. 
A.-G. V. Corporation of Berwick-upon-Tweed, Tarn. 239; 
Re St. Botolph without Bishopsgate Parish Estates, 35 
Ch. D. 142; A.-G. v. Blizard, 21 Beav. 233, in spite of 
the fact that they benefit the rich ratepayer, the Court in 
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making schemes for charities for the benefit of the poor 
excludes persons in receipt of parochial relief. A.-G. v. 
Price, 3 Atk. 108; A.-G. v. Clarice, Amb. 422 (not re- 
ceiving alms); Bishop of Hereford v. Adams, 7 Ves. 324 
(not (receiving alms); A.-G. v. Corporation of Exeter, 3 
Russ. 395; A.-G. v. Brandreth, 1 Y. & C. C. C. 200; Re 
Sekforde's Charity, 4 L. T. N. S. 321; ^.-G. v. Wilkin- 
son, 1 Bea. 370; A.-G. v. Marchant, L. E. 3 Eq. at p. 431. 

In A.-G. v. Bovill, 1 Ph. 768, Lord Cottenham, L.C., 
during the discussion said: " I am a good deal fettered by 
the decisions which have taken place with respect to persons 
receiving parochial relief not being proper objects. If I had 
not these decisions to contend with it appears to me, with 
respect to this particular case, that the course would be to 
select proper objects of this charity without regard to whether 
it would operate to the relief of the poor rates or not; for, 
either directly or indirectly, it must so operate, in whatever 
manner the funds may be applied." But ultimately, by the 
decree it was declared that no part of the income of thie 
charity was applicable or ought to be carried to the account 
of the poor rates of the parish, and the scheme provided for 
certain payments to persons not in the receipt of parochial 
relief. ■ . i 

Funds to be applied for the relief of the poor of a parish 
might formerly be applied for the education of the poor 
children of the parish, Wilkinson v. Malin, 2 C. & J. 636, 
but nowadays this would reliere the ratepayers, so it may 
be doubted whetlier such would be a proper application. 

aifttoa A legacy to a parish is presumed to be charitable. In 

parish. -ppggjj y Knight, 1 Ch. Ca. 134, a testator bequeathed 501. to 

the parish of C, where he was born, without saying to what 
use, and it was held a good legacy and the Master was to see 
the money disposed for the benefit of the poor of the parish. 
And see A.-G. v. Webster, L. R. 20 Eq. 483. 

A conveyance of land to parish officers for the erection of 
a workhouse was held a conveyance for a charitable use, 
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Webster v. Southey, 36 Ch. D. 9. The guardians of the 
poor of Plymouth were regarded as a charity in Luckraft v. 
Pridharm, 6 Ch. D. 205. 

In A.-O. V. Goulding, 2 Bro. C. C. 427, a gift of "my Gifts to a 
nine houses in V. Street eight to eight poor people that, ^^"11 ol^ss of 
have paid most and longest to the poor's books in St. M. O.'s 
parish, (the corner house to repair them," was held to he 
charitable and void under the Mortmain Act and not a gift 
to individuals. (See also A.-G. v. Whitchurch, 3 Ves. 
140.) 

In Rogefs v. Thomas, 2 Keen, 8, the testator gave her 
residue to the inhabitants of T. Row. The Master found 
that T. Row was occupied by poor fishermen and labourers 
and their fatailies. It was held that the inhabitants of T. 
Row were entitled to the residue and that the gift was not 
void for uncertainty; although apparently the gift was not 
held to be charitable. 

In Thomas v. HoiueU, L. R. 18 Eq. 198, a gift to ten 
poor clergymen to be selected by J. O. was held not chari- 
table. (Sed queer e ; see Jarman on Wills, 6th ed., p. 219.) 

In the latter half of the nineteenth century the Courts Dole 
disliked charities for distributing money to the poor. In ™^""^^- 
A.-G. V. Marchcmt,!^. R. 3 Eq. at p. 431, Kindersley, V.-C, 
said: "I think, by co;nunon consent, it is established at the 
present day that there is nothing more detrimental to a 
parish and especially to the poor inhabitants of it than hav- 
ing stated sums periodically payable to the poor of that 
parish by way of charity and therefore when the funds had 
increased would not augment the part to be applied for the 
benefit of the poor." And in Be Campden Charities, 18 
Ch. D. at p. 327, Jessel, M.R., said, "we know that the 
extension of doles is simply the extension of mischief." 

The word " relation " is vague. To prevent gifts to " rela- cufta to poor 
tions " of a person from being void for uncertainty, the relations. 
Courts adopted a rule of construction that, prima facie, the 
word "relations" in a bequest means "next of kin accord- 
ing to the Statute of Distributions," Doe d. Thumtes v. 
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Over, 1 Taunt, 263; excluding the widow, Green v. Howard, 
1 B. C. C.,31; but in a power of selection there was no 
necessity for this construction, and there is no need to limit 
the expression to next of kin, Harding v. Qlyn, 1 Atk. 469; 
Mahonv. Savage, 1 Sch. & La. 111. In a power of distribu- 
tion on the other hand, in spite of Lord Selbome's Powers of 
Appointment Act, 1874 (37 & 38 Vict. c. 37), which in 
effect converts powers of distribution into powers of selection, 
the word " relations " is construed prima facie to mean next 
of kin, Re Deakin, (1894) 3 Ch. 566; and those who tal^e 
by imlplication in default of appointment, in a power of 
selection to " relations," will also be the statutory next of kin, 
Wilson V. Duguid, 24 Ch. D. at p. 251; and if the person 
having the power of selection dies the Court in executing 
the trust confines the class to statutory next of kin, Cruwys 
V. Colman, 9 Ves. 319, at p. 324; Cole v. Wade, 16 Ves. 27, 
s. c. s. n. Walter v. Maunde, 19 Ves. 424; Mahon v. Savage, 
1 Sch. & Le. 111. On these rules of construction see 
Hawkins on Wills, 2nd ed. p. 136. 

Now if the gift is to " poor relations " and if such a gift 
is construed as charitable, then, since charitable gifts do 
not fail for uncertainty, there is no necessity for the rule of 
construction stated above. But the rule being established, 
it is a question whether " poor relations " means " such of the 
statutory next of kin as are poor," or "such of the kindred 
of every degree as are poor." There is even a third possi- 
bility, that the word " poor " has no effect on the gift. 

But although by adopting the second of the three 
alternatives, the gift may be saved from failure on the ground 
of uncertainty because it is charitable, yet during the period 
when land and interest in land could not be devised to chari- 
table uses (1736 to 1891, see Chapter V.), such a gift if 
of land or an interest in land would fail, because it was 
charitable, as in Kail v. A.-G. (Jarman on Wills, 1st ed. 
Vol. II., p. 51). 

It should also be observed that a continuing trust for 
" poor relations " can hardly be restricted to poor next of kin; 
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and must be supported as charitable in order to escape the 
rule against perpetuities, A.-G. v. Price, 17 Ves. 371. 

The testator sometimes throws light on what he means by 
relations, by referring to particular individuals as members 
of the class. 

In such a case the class may extend beyond the statutory 
next of kin. This follows from what is sometimes called the 
"dictionary principle." But the two cases usually cited in 
support of the proposition, Carr v. Bedford, 2 Rep. Ch. 77, 
and Oriffith v. Jones, 2 Eep. Ch. 179, are reported in an 
imperfect manner. 

In Brunsden v. Woolredge, Amb. 507, the words were "My 
"my mother's poor relations." This was held to mean such ™oJ,*reJ^ 
of my mother's relations as are poor; and the word relations tioua." 
was confined to statutory next of kin. Edge v. Salisbury, 
Alm'b. 70, and apparently Isaac v. Defriez, Amb. 595, are to 
the same effect, but the statement in the report of the latter 
case is not in accordance with the decree. 

In Goff V. Webb, Tothill, 30, the testator bequeathed a "Poorest of 
6um of money to be distributed to twenty of the poorest of ™yk™^ed-" 
his kindred. This was held good. 

In Widmvre v. Woodroffe, Amb. 636, the gift was to the " Moatueoes- 
moist necessitous of the testator's relations by the father relations™^ 
and mother's side. There was only one such relation and 
she took the bequest; the report does not state that she was 
necessitous . 

In Anonywnous, 1 P. Wms. 327, the word " poor" was held Poor us a 
to be used as a term of endearment and compassion rather eDdearm t 
thaai to signify an indigent person, and a share was decreed 
to the Countess of Winchelsea. But as the reporter observes, 
" this seems to have been a strained interpretation in favour 
of the Earl and Countess of Winchelsea, who had not an 
estate anyways proportionable to their quality." 

In A.-G. V. Duke of Northumberland, 7 Ch. D. 745, "Poorest of 
the gift was to the poorest of the testator's kindred such as "^ 
were not able to work for their living, viz., sick, aged and 
impotent persons. Jessel, M.R., during the argument said: 
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" Most de- 
serving of my 
relations on 
my mother's 
side." 



Kelations 
worth less 
than 2,000?. 



School for 
children and 
grandchildren 
of relations. 



"a gift which is not a gift to the poor, that is the actuallj 
poor, is not a charity. How, for instance, could a gift to the 
'poorest of the Dukes of Northumberland' be a charity?" 
He explained that in Isaac v. Defriez, Amb. 595, where 
the gift was to the 'poorest relations of the testator's wife, 
the Corut had read " poorest " to mean very poor. 

In A.-G. V. Doyl&y, 7 Ves. 58 n., the trustees, after the 
death of E. without issue, weire to dispose of the testator's 
estate to such of his relations of his mother's side who were 
most deserving, and in such manner and proportions as they 
should think fit, and to such charitable use as they should 
think most proper and convenient. The M.E. directed that 
one moiety was to be distributed amongst aU the relations of 
the testator on the mother's side within the degree of third 
cousins bom at the death of E. and then living, and as ta 
the other moiety all parties to be at liberty to propose schemes 
before the Master for distributing the same out and out in 
charity. It is difficult to understand this case. 

In A.-G. V. Buckland, Amb. 71 n.; A.-G. v. Buckndl, 
2 Atk. 328, the gift was to Ward's poor relations. An 
inquiry was directed what poor relations of the testator (?) 
were living at the time of his death and which of the rela- 
tions of Ward as were living at his death had since beodme 
poor. 

In Bennett v. Honywood, Amb. 708, the distribution was 
to be between such of the testator's relations by consanguinity 
who should not appear to be worth, each person, more than 
2,000Z., and who should claim within two years. The testator 
declared that he did not mean to restrain such distribution to 
any particular degree of kindred. There were 456 claimants. 
The case has nothing to do with charity. 

In Bkmdford V. Tkackerell, 2 Ves. Jr. 238, a trust to take 
a house as a school and that the children and grandchildren 
of some relations should be placed there from seven to four- 
teen and other children as the trustees should think fit, 
was held void as to the general purpose of a permanent 
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charity, but good to the extent of such of the children and 
grandchildren in esse at the testator's death. 

In Mahon v. Savage, 1 Sch. & Le. Ill, a legacy was to Poor 
' be distributed am.ongst the testator's poor relations or such '^^l**io"8- 
other objects of charity as should be mentioned in his private 
instructions to his executors. It was held that a relation 
who was poor at the testator's death, but becanle rich before 
distribution, was not entitled. 

There are cases where a testator leaves the income of a Relations 
fund to be distributed amongst such of his relations or special 
classes of relations as from time to time shall be in want. 
Such gifts are treated as charitable, Bernal v. Bemcil, 3 
My. & Cr. 559; Brown v. Whalley (1866), W N. 386; 
Gillam v. Taylor, L. R. 16 Eq. 581; A.-G. v. 
Northumberland, 7 Ch. D. 745; if not they would fail for 
perpetuity. 

In Liley v. Hey, 1 Hare, 580, trustees were to distribute 
rents amongst certain families, according to their circum- 
stances as in the opinion of the trustees might need such 
assistance. Wigram, V.-C ., held that the gift was not chari- 
table and not void for uncertainty or perpetuity. In Gillam 
V. Taylor, L. R. 16 Eq. 581, Wickens, V.-C, pointed 
out that A.-G. y. Price, 17 Ves. 371, and Isaac v. De Friez, 
Amb. 595, were not cited in Liley V. Hey to Wigram, V.-C. 
In A.-G. V. DvJce of Northvimberlamd, 7 Ch. D. at p. 751, 
Jessel, M.R., criticises Wickens, V.C.'s, judgment in Gillam 
v. Taylor. In the first edition of this work, p. 163, Mr. 
Tyssen observes that it appears to be impossible to reconcile 
Liley v. Hey with the bulk of the authorities. 
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CHAPTER VII. 



GIFTS FOR ADVANCEMENT OF EDUCATION. 



Gift for fives 
court. 

Prizes for 
athletics. 



The statute of Elizabeth includes the maintenance of schools 
of learning, free schools, and scholars in universities, in its 
enunieration of charitable purposes; the education of orphans 
is also included. Practically all educational purposes have 
been held to come within the spirit and intendment of the 
statute. Further, the Courts do not consider education as 
limited to learning, and in one case gifts for building fives 
courts at a school and for providing prizes for athletics were 
held to be charitable, Ee Mariette, [1915] 2 Ch. 284; in 
another the same judge held that a gift for an annual treat 
or field day for the school children of a place was charitable, 
Re Mellody, [1918] 1 Ch. 228; and with new developments 
of educational methods it may well be that in the future 
the Courts will hold many things to be educational purposes 
which the f ramer of the statute of Elizabeth would not have 
considered to be so. 

In Re Watson, [1911] 1 Ir. R. 247, a gift of income 
" for the purpose of fostering, encouraging, and providing the 
means of healthy recreation, including the teaching of sing- 
ing in classes or choruses, for the residents of the town of P. 
and the surrounding districts, and for the purpose of pro- 
viding music and instruments . . . for the town band . . . 
but in no case . . . for prizes for football or rowing for 
speed," was held a valid charitable bequest. 

At the beginning of the eighteenth century it was held 
that a school must be a free school if it is to be a charity 
within the statute of Elizabeth, A.-G. v. Hewer, 2 Vem. 
387, but by the nineteenth century this view was abandoned. 
In A.-G. V. Lord Lonsdale, 1 Sim. 105, Leach, V.-C, 
begins his judgment by saying (p. 109): "The institution 
of a school for the sons of gentlemen is not, in popular Ian- 
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guage, a charity; but in the view of the statute of Elizabeth 
all schools for learning are so to be considered." 

A devise to the British Museum has been held to be for Museum, 
charitable purposes, The Trustees of the British Museum 
V. White, 2 Sim. & St. 594; but a legacy for forming a 
museum in Shakespeare's house (vi^hich belonged to private 
persons) was held not charitable. Knight Bruce, L. J., how- 
ever, said, "perhaps, if the object of a museum could ba 
dissociated from Shakespeare's house, it might be possible 
to support the gift," Thamson v. Shakespear, John. 612; 1 
De G. F. & J. 399. Unless it is intended that the public 
ishould acquire rights, a gift of a museum and .pleasure 
grounds, to which the public had during the life of the 
testator been admitted, and an annuity for the maintenance 
thereof, will not create a charitable trust. Re Pitt Rivers, 
(1902) 1 Ch. 403. But where a gift of coUections of pic- 
tures, &c., to form an art museum, and of a sum of money 
for their perpetual maintenance, is intended for the benefit 
of the public generally, the gift is charitable. Re Holburne, 
53 L. T. 212. 

In many cases there is no doubt that the gift is for Professorship, 
educational purposes. Gifts for professorships of mineralogy 
and geology, archaeology, Yates v. University College, 
London, L. R. 8 Ch. 454; L. R. 7 H. L. 438; a pro- 
fessorship of economic fish culture. Law Journal Notes, 1887, 
p. 7; a lecturer in polemical or casuistical divinity, A.-G. 
V. Murgw.et and Regius Professors in Cambridge, 1 Ver. 
54; for travelling fellowships, A.-G. v. Green, 2 B. C. C. 
492; for the maintenance and education of boys at Christ 
Church Hospital in the study of mathematics, A.-G. v. 
Hartley, 4 B. C. C. 412; for books and the repair and adorn- Books, 
ment of a college library, A.-G. v. Marchant, L. R. 3 Eq. 
424; to purchase land and erect a house for a school-house, 
A.-G. V. Nash, 3 B. C. C. 588; for the advancement and 
propagation of education in economic and sanitary science, 
Re Berridge, 62 L. T. 365; 63 L. T. 470; for a school of 
law, Smith v. Kerr, [1902] 1 Ch. 774; are charitable. 

5(2) 
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Gifts to societies whose objects are educational, such as- 
the Royal Society ("for improving natural knowledge") 
and the Royal Geographical Society (" the improvement and 
diffusion of geographical knowledge"), are charitable, Beau- 
mont V. OUmera, L. R. 6 Eq. 534; L. R. 4 Ch. 309. But 
a gift to the Sacred Harmonic Society, established for the 
practice of choral singing and performance of oratorios and 
similar works, and supported by, the subscriptions of members 
and receipts from the oonoerts, was held not charitable in 
Be Allsop's Estate (1889), W. N. 196; although a school 
of art and a museum were in that case (1 T. L. R. 4) held 
to be charities. A perpetual gift of income to a subscription 
library at Penzance was held void as a perpetuity in Be 
Swain, 99 L. T. 604. 

A gift for an educational institution is not prevented from 
being charitable by the fact that it is to be managed by 
persons of a particular religious persuasion, or that its in- 
mates are to be instructed in the tenets of the same seot,. 
Dilworth v. Commissioners of Stamps, [1899] A. C. 99; 
Bradshaw v. Tasker, 2 Myl. & K. 221; Walsh v. GM- 
stme, 1 Ph. 290. 

A gift to a coUege of 600Z., the interest on which was to 
be applied for ever towards the education of the relations 
of the testator in that college, was held a valid oliaritabk 
bequest in Be Lavelle, [1914] 1 Ir. R. 194. And a bequest 
of 50,000?. Coaisols to the g<overnors of Harrow School, to 
apply the income in scholarships for the " sons of British 
subjects of British descent," was regarded as a charitable 
gift; and it was held that only candidates whose parents and 
grandparents on both sidjes were British subjects were eligible 
for the scholarship. Be Churchill, 34 T. L. R. 186. 

The Board of Education is now substituted for the Board 
of Charity Commissioners under the Charitable Trusts Acts 
where endowments are held solely for educational purposes 
(see Chapter XIX.). And assurances of property for educa- 
tional purposes are exempt from the restrictions of the 
Mortmain and Charitable Uses Acts. Education Act, 1918, 
s. 46 (see ante, p. 56). 
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CHAPTER VIII. 

GIFTS FOR THE ADVANCEMENT OF RELIGION. 

As the third of the four principal divisions comprised in the 
legal sense of " charity," Lord Macnaghten in Camimissioners 
for Special Purposes of Income Tax v. Pemsel, [1891] A. C. 
531, 583, specifies "trusts for the adVanoement of religion." 

Gifts which are regarded as charity under this head usually 
take the form of 1. gifts for the benefit of clergymen or 
religious Iministers, 2. gifts to religious orders, congregations, 
ooanmunities and societies, 3. gifts to churches and parishes, 
4. gifts for the propagation of some particular faith, or 5. 
gifts for the advancement of religion in general terms. 

1 . Gifts for the benefit of clergymen or religious ministers, i. Clergymen 

As gifts for the promotion of any lawful form of religion ™i^^fj°"* 
are charitable gifts, a question arises upon every gift for the 
benefit of a miaister or ministers of religion as to whether 
it is given to the legatee as an individuai, or in his ofiicial 
capiacity, to be emtployed in promoting his religious views. 

On this subject the authorities appear to lead to the follow- principles 

ing conclusions: — deduced from 

+1-1 £^ P,A,QPA 

(1,) That an immediate gift to one or more ministers 
.selected by the testator, and designated either by name or 
by the description of the holders of certain ofiices at his 
death, is a gift to theori in their private capacity, Donnellpm, 
■V. O'Neill,!. E. 5 Eq.525. 

In Donnellam, v. O'Neill there was a devise to Cardinal 
Cullen, and in case of his death, to the Roman Catholic 
Archbishop of Dublin and to his heirs, &c., "absolutely for 
his and their own use and benefit," and it was held to be a 
private beneficial gift, and not a charitable gift. And in 
Doe d. Phillips v. AMridge, 4 T. E. 264, a devise to the 
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Rev. A. A., "late of Amesbury, but now preacher at the 
ineeting-house in Lyndhurst," for life was held a gift 
to him for his own benefit. And see Be Delany, [1902] 
2 Ch. 642, 647; F arret v. St. Catherine's College, L. E. 
16 Eq. 19. But a bequest of 4L a year " to the Minister of 
Humbleton, in Yorkshire, for the time being, for ever," was 
held a charitable and not a beneficial 'gift in A.-G.y. Sparks^ 
Amb.200. 

(12.) That the case is the same with a gift to ministers to. 
be selected by some one named by the testator, A.-G. v. 
Hughes, 2 Vern. 105; Thomas v. Howell, L.'R. 18 Eq. 198. 

In ^.-Gr. V. Hughes, the Court overruled A.-G. v. Ryder, 
2 Ca. Ch. 178, and reversed A.-G. v. Baxter, 1 Vern. 248, 
where there was a gift of 600L to Mr. Baxter, to be distri- 
buted by him amongst sixty pious ejected ministers; the 
testator, a clergiyman, adding, " I would not have my charity 
^ !misunderstiood. I do not give it to them' for the sake of 

their Nonconformity, but because. I know many of them to- 
be pious and good men and in great want." This gift had 
been held void, and in A.-G. v. Hughes the decision was 
reversed. ' 

It appears from a note of Lord Hardwicke's, stated in the- 
judgment in Moggridge V. ThaclcuteU, 7 Ves. 76, that the 
Court considered the gift in A.-G. V. Baxter to be a private 
one, and not a charity for a particular class of poor persons. 
In the latter aspect it is opposed to Lady Egerton's Case, 
Duke, B. 126, where a perpetual trust for the relief of poor 
recusants was held illegal and void. But the gift in A.-G. 
V. Hughes was immediate, and not a perp'Otual trust. 

In Thomas v. Howell, L. E. 18 Eq. 198, a testator gave 
"to each of ten poor clergymen of the Church of England, 
whether holding benefices or not, to be selected by my friend 
0., if alive, or, if dead, then by the acting executors or 
executor of my wiU, and in his or their judgment not hold- 
ing High Church or Puseyite doctrines, 2001.," and it was 
held that the gift was not charitable, but a good private 
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bequest, which did not require to be satisfied, as charitable 
legacies at that date had bo be, out of pure personalty. 

(3.) That a gift to persons holding a charitable office, 
with power for them to appoint its use, is not a charity. Doe 
d. Toone v. Copestake, 6 East, 328, and a gift of money to 
such persons with an intimation that they are to apply the 
money for some purpiose which the testator intends to declare, 
but does not declare, is neither a charitable gift, nor a gift 
to them as individuals, but an incomplete trust, which fails, 
Astm V. Wood, L. K. 6 Eq. 419. 

In Doe d. Toone v. Copestake, 6 East, 328, a testator gave indefinite 
land to his wife for life, and afterwards to the plaintiffs on ^"^ritable 
trust to pay certain legacies, adding that the overplus was 
to be applied by the said trustees and the ofiiciating ministers 
of the congregation, or assembly of the people called 
Methodists, that now usually, or that shall for the time 
being assemble at L., and as they shall from time to time 
think fit to apply the same; with a direction to keep ujd a 
succession of trustees; and it was held that the plaintiffs 
were entitled to recover the land at law, without prejudice to 
any question about the beneficial interest in equity. (Note. 
— The trust of the overplus would seem to be void as a 
perpetuity.) 

li\' Ast<mY. Wood, L. E. 6 Eq. 419, a testator bequeathed: 
"to the trustees of Z. chapel, where I attend, 3,500Z., and 
appoint as trustees to the same A . and G . , and I direct that 
their receipt shall be a sufficient discharge to my executors, 
and the money to be appropriated according to statement 
appended." A statement was found among the testator's 
papers appropriating 3,500Z. to charitable purposes, but it 
was not appended to the will, and had been refused probate: 
and it was beld that the Court could not presume a charitable 
purpose, and the trust, therefore, failed for being indefinite. 

We may here notice an Irish case where the testatrix 
disposed of her real estate as follows: " I give and bequeath 
my dwelling-house, ofiioe-house, yard and garden to the Eev. 
T. L., parish priest, for a Roman Catholic school, or for 
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whatever other purpose he pleases," and died within three 
months (see the Irish Mortmain Act, 1844 (7 & 8 Viot. 
c. 97), s. 16) from; the date of the execution of the will, and 
it was held that there was no trust created for a charitable 
purpose, and that the Rev. T. L. was entitled beneficially 
to the gift, Be Harbison, [1902] 1 Ir. R. 103. But in Be 
Garrard, [1907] 1 Ch. 382, where there was a bequest of 
400 L to the Vicar and churchwardens for the time being of 
Kingston " to be applied by them in such manner as they 
shall in their sole discretion think fit," it was held that the 
words in regard to the application of the gift merely directed 
the mode of application within the charitable purpose of the 
legacy and that the Vicar and churchwardens were not 
thereby entitled to take beneficially, those words not being 
inconsistent with the gift which, apart from them, would be 
a charitable legacy for ecclesiatical purposes in the parish. 
And see Be Hurley, 17 T. L. R. 115; Be Fawler, 31 
T.L.R. 102. 

In Be Davidson, [1909] 1 Ch. 567, a residuary bequest in 
trust for the Roman Catholic Archbishop of Westminster 
for the time being, to be distributed by him between such 
charitable, religious, or other societies, institutions, persons, 
or objects in connexion with the Roman Catholic faith in 
England as he should think fit, was held not charitable but 
void for uncertainty. But this case was distinguished in Re 
Salter, [1911] 1 Ir. R. 289, where there was a gift of resi- 
duary realty and personalty to W., the Bishop of Ossory, 
or other the Bishop of that diocese for the time being, and 
F., the incumbent of the parish of Carlow for the time being,, 
upon trust to apply the annual proceeds from time to time for 
the use of the Protestant Orphan Society of the County of 
Carlow, or for or towards the relief and benefit of such poor 
and necessitous Protestant widows and widowers resident in 
the County of Carlow, or to both of such objects or purposes, 
or to such other merely and purely charitable or religious 
purpose or purposes for the benefit of or advantage of 
members of the Church of Ireland, or other Protestant de- 
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nomination within the said County, in such manner as the 
trustees should think fit. It was held that the words " chari- 
table or religious " did not shew an intention to enable the 
trustees to apply the gift to purposes religious but not chari- 
table, and that the gift was a valid charitable gift. 

In Smart v. Prujecm, 6 Ves. 560, 567, Lord Eldon ex- 
pressed an opinion that a legacy of 1001. for such purposes as 
the superior of a convent, or her successor, should judge most 
expedient, being given in that character, was sufficient to 
shew it was for a superstitious use. But the legacy failed 
from being in a document not properly incorporated into the 
ivill, and Mr. Tyssen (1st ed. p. 61) expresses the opinion 
" such a legacy would probably be held good now." 

A gift of a legacy to certain naaaed members of a charitable 
■community "or their successors," was held not to be bene- 
ficial but in respect of office and charitable in Re Delantf, 
[1902] 2 Ch. 642, and being derived from realty failed under 
the Georgian Mortmain Act. 

In Ee Moore, [1919] 1 Ir. 316, a bequest of 10,000L 
to the Pope " to use and apply at his sole and absolute dis- 
cretion in the carrying out of the sacred office" was held 
void as being applicable to purposed not strictly charitable 
and possibly illegal. 

(4.) That a gift to support ministers in general, Lloyd 
V. Spillet, 3 P. Wms. 344; or the minister or ministers of 
any particular place, A.-G. v. Cock, 2 Ves. 273; Doe d. 
Phillips V. AMridge, 4 T. E. 264, for ever, or far a term, 
of yea.rs, or other enduring interest, is a charity, if they 
teach a lawful religion, Anon., 2 Vent. 349; Gibson v. 
Representative Church Body, 9 L. E. Ir. 1; and otherwise 
void. Lady Egerton's Case, Duke, B. 126. 

In Lhyd v. Spillet, 3 P. Wms. 344, affirmed 2 Atk. 148, 
a provision for the permanent endowment of ministers was 
held a good charity. 

In A.-G. V. Cock, 2 Ves. 273, a testatrix, who died before 
the Georgian Mortmain Act, gave a legacy of 501. to P. J., 
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the pastor at the meeting-house at M., and also gave to W. 
Cock and his heirs certain land " chargeable nevertheless with 
an annuity of 101. per annum, which I give to the minister 
belonging to the meeting-house at M. aforesaid, but if the 
said house at M . should not be used as a meeting-house after 
my decease, then to the minister of any other place the 
Protestant Dissenters called Baptists shall meet in, provided 
it be in the parish of H.; " and the testatrix gave power to 
the minister to enter on the land and distrain: and it was 
held that the annuity was a perpetual rent-charge to the 
Baptist minister for the time being, and a good charity^ 
And see A.-G. v. Sparks, Amb. 200. 

In Doe d. PMlUps v. Aldridge, 4 T. E. 264, there was a 
devise: "To the Rev. A. Aldridge, now preacher at the 
meeting-house in L., to hold to him, the said A. Aldridge, 
for and during his natural life only, on this express con- 
dition, that he do, and shall without delay after my decease 
settle and convey the same to trustees, to take place at his 
decease, for the use and support of the preaching of the 
Word of God at the meeting-house at L. aforesaid for ever, 
and in case such preaching should be discontinued, I direct 
the same to be applied towards a school for teaching the poor 
children pf L. aforesaid for ever. And I do hereby give 
unto the said A. Aldridge full and absolute power and 
authority to settle the same accordingly." The testator alsa 
said, "And I further expect that he (i.e. A. Aldridge) wiU, 
with the help of God, after my decease, without delay, settle 
and forward everything in his power to promote and carry 
on the work of God at L . aforesaid, both in his lifetime and 
after his decease ": and it was held that the defendant took 
a good life estate, although the subsequent limitation was 
void under the Georgian Mortmain Act. 

In Anon., 2 Vent. 349, an impropriator devised to one that 
served the cure and to all that should serve the cure after 
him all the tithes and other profits, &c. Though the curate- 
was incapable to take by this devise in such manner, for 
want of being incorporate, and having succession, yet Lord 



GIFTS FOR THE ADVANCEMENT OF RELIGION. 75 

Chancellor Finch decreed that the heir should be seised in 
trust for the curate for the time being. 

In Gibson v. Representative Church Body, 9 L. E. Ir. 1, 
there was a bequest by a codicil: " I bequeath to the Repre- 
sentative Body of the Church of Ireland the sum of 1,000?.^ 
5001. thereof for the parish church of L., and 5001. for the 
Rotunda Chapel, Dublin, upon trust to invest the same as 
they shall think best, and to pay the annual income arising 
from 5001. to the incumbent of the parish church of L. at the 
time of my decease during his life, and to his successors in 
said parish, and to pay the annual income of the remaining 
5001. to the chaplain of the Rotunda Chapel at the time of 
my decease during his life, and to his successors in said 
chaplaincy." The testatrix afterwards revoked a certain 
legacy of 5001., and gave 200L to M., and added, " I be- 
queath to my dear friend, the Rev. B. G., chaplain of the 
Rotunda Hospital, the remaining sum of 300i!., both free 
of legacy duty, for his own personal use, and over and above 
and independent of the bequest made by a former codicil in 
favour of the chaplain of the said hospital,." B. G. was 
chaplain of the Rotunda Hospital at the time of the death 
of the testatrix, but he afterwards resigned that position. 
It was held, that the income of the 500L was only payable 
to B. C so long as he remained chaplain of the hospital, and 
that after his resignation it was payable to his successor. 

In A.-O. V. Molland, Younge, 562, there was a bequest 
of 100 Z., the interest to be annually paid to J. B., of W. and 
his isuooessors so long as he and they teach the gospel of 
Christ under the name of orthodoxy. J. B. was minister 
of a congregation of Calvinistic Independents at W., and 
had been succeeded by F., who preached the same doctrines 
as J. B. had in the lifetime of the testatrix preached, and 
Lyndhurst, L.C., held that effect could be given to the will 
of the testatrix. 

In Re Charlesworth, 101 L. T. 908, a gift of debenture 
stock to the chairman, secretary, and treasurer for the time 
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being of the Cleveland Clerical Society " upon trust to appro- 
priate the dividends arising therefrom in payment of the 
expenses of the annual dinners which the society hold, and 
which have hitherto been paid by members of the Society 
out of their own pockets," was held a good charitable bequest. 

In Pennington v. Buckley, 6 Hare, 451, there was a trust 
to pay the income of a sum of stock to unbeneficed curates in 
the deanery of B. whose annual salary and income did not 
exceed 35Z., and to such as should be recommended by a 
plurality of voices of the beneficed clergy of the deanea?y. 
There were none whose annual salary did not exceed 35/. 
And it was held that the objects of the gift comprised two 
classes — those having incomes of 351. and under, and also 
those recommended in the way prescribed, and that it was a 
good charitable gift. 

In Ee B.ussB'ffs Charities, 7 Jur. N. S. 325, an annuity 
of 601. to a worthy Church of England clergyman who would 
preach every Sabbath-day to the prisoners at Lincoln and 
pray daily with them was by, a scheme ordered to be divided 
between the chaplain of the county gaol existing in the 
lifetime of the testatrix, and the chaplain of the city gaol 
established after her death. 

A gift of lOZ. a year to a minister to preach annually a 
sermon in memory of the testator was held charitable, but as 
the money was derived from land void under the Georgian 
Mortmain Act, in Durour v. Motteux, 1 Ves. S. 320. 

In Re Braham, 36 S. J. 712, a gift of income of residue 
directed to be paid in equal shares to the lecturer and reader 
of the Liverpool old Hebrew congregation was held a good 
charitable and not a beneficial trust. 

In Re Ingleby, 34 S. J. 676, where the term "resident 
priest " was construed, a bequest of a yearly sum of 20L upon 
trust for " the resident priest for the time being of the 
Roman Catholic chapel in Lawkland " was held payable to 
a priest who kept a house at Lawkland, but usually lived at 
a mission six miles away. 
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(5.) That the question of -whether the testator intends a 
fund to be distributed at once, or invested to form a per- 
manent endowment, must be settled by paying attention to 
all paxts of his will, A.-O. v. Gladstone, 13 Sim. 7. 

In A.-G. V. Gladstone, a testator gave six legacies, of 
which the first four and the last were charitable, and the fifth 
was, " I also give to the said E,. the further sum of 15,000Z., 
to be by him applied for the use of Roman Catholic 
priests in and near London, at his absolute discretion." After 
the last legacy was added, "all which before-mentioned 
pecuniary legacies I direct to be paid immediately after 
my decease out of such part of my personal estate as is 
legally applicable thereto." . E,. died in the testator's life- 
time. It was held that this legacy was intended to create a 
perpetual charitable trust, which did not fail by the death of 
the trustee, but would be executed by the Court by means of 
a scheme. It is certainly difficult to see how this conclusion 
was arrived at. The testator appears to have intended an 
immediate gift, and to have thought that such a gift was 
charitable. It is curious that the existence of other chari- 
table gifts in the will should cause an immediate- gift to be 
turned into a perpetual one. 

(6.) In the case of a perpetual gift to a minister and his 
successors in such a way as to offend the Georgian Mortmain 
Act, the whole failed, Grieves v. Case, 1 Ves. Jun. 548; 
Thornber\. Wilson, 3 Drew. 245, unless a life estate could be 
severed from the gift for the benefit of the first taker, Doe d. 
Phillips V. AUridge, 4 T. K. 264. 

In Grieves v. Case, IVes. Jun. 548, a testatrix directed 
600L to be laid out in lands as soon as possible, and in the 
meantime placed out at interest, on trust to have the lands 
conveyed to the trustees of Fakenham Chapel, and on trust 
out of the interest and rents to pay several smaU life 
annuities, the residue of the interest and rents, to be paid 
in equal moieties to M., of B., teacher of the gospel, for his 
life, and E., of F., ditto, for life, and after death of M., one- 
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third part to the preacher for the time being' of the chapel of 
B., and the other two-thirds to E. for life, he and the said 
preacher exchanging upon Lord's Days alternately, pro- 
vided- that M. and E. did not voluntarily withdraw from and 
refuse ofEciating when able at F. chapel as usual. The 
trust was held good as to the annuities, but bad as to M., E. 
and the rest, by reason of the Georgian Mortmain Act. 

In Thomber v. Wilson, 3 Drew. 245, and 4 Drew. 350, a 
testator devised house A. to his wife for life, and after her 
death "to the then minister of the Roman Catholic chapel 
at L., and his successors, ministers of the same chapel, for 
ever, as an addition to the stipend of such chapel"; and he 
gave estate B. tp T. W., minister of the Eoman Catholic 
chapel at K., and his successors, for ever. And he gave 
to the ofEciating minister of the last-named chapel, for and 
during the term of seven years next after his death, the rents 
and profits of field C . There was also a residuary devise on 
trust to sell, pay debts, &c., and, subject thereto, for the then 
minister of the last-named chapel, whom he made his resi- 
duary devisee. It was held that all these gifts were official 
and not private gifts, and that the three specific devises were 
wholly void, and so was the gift of the residue, so far as such 
residue consisted of land. The judge considered that in all 
these cases the testator intended to benefit the chapel, and not 
to make a personal bequest. 

In Rqbb v. Dorrian, I. R. 9 C. L. 483; I. R. 11 C. L. 
293, there was a devise of land "to the Right Rev. P. 
Dorrian, Roman Catholic Bishop of Down and Connor, and 
his successor in said bishoprick." The judges differed as -to 
whether this gave the defendant a life estate, or the fee, for 
his own use, or was intended as a perpetual endowment of 
the bishoprick; but they held, on other grounds, that the 
plaintiffs had no right to the land in any case. 

2. Gifts to religious orders, congregations, communities 
and societies. 
2. Religions Religious orders and congregations do not differ from one 
Societies!^ another in point of law. In ecclesiastical terminology, the 
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term Order is strictly applied to a body of persons, male or 
female, bound by solemn perpetual vows from which the 
Pope can alone dispense. A congregation is a 'society of 
persons living together without vows or bound by simple 
vows, sometimes not perpetual but binding for a time only, 
and able to be dispensed with by the Popie or by his delegate. 
The sections of the Eoman Catholic Relief Act, 1829 (10 
Geo. 4, c. 7, ss. 28-37), which relate to the suppression of 
the religious orders in England, do not distinguish or specify 
congregations, but leave such of them as are bound by vows 
to be included under the mention of " Jesuits, and members 
of other religious orders, communities, or societies of the 
Church of Rome, bound by monastic or religious vows resi- 
dent within the United Kingdom." Since that time many 
societies of a monastic character have been instituted in the 
Church of England, such as the Society of St. John the 
Evangelist, Cowley, commonly known as the Cowley Fathers, 
and a number of Anglican Sisterhoods. Religious societies 
of the Church of England are of course unaffected by the 
Act of 1829, and the validity of a gift to them in perpetuity 
would depend on how far the nature of their work rendered 
them charities in the view of the law. Religious societies of 
women in the Roman Catholic Church are in the same 
position as such Anglican societies, as by sect. 37, the Act 
of 1829 does not extend, and is not to be construed to extend, 
to any religious order, community, or establishment consist- 
ing of females bound by religious or monastic vows. 

The Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), Roman 
in sect. 28, recites as follows: "And whereas Jesuits and Relief Act. 
members of other religious orders, communities, or societies 
of the Church of Rome, bound by 'monastic or religious vows, 
are resident within the United Kingdom; and it is expedient ' 
to make provision for the gradual suppression and final pro- 
hibition of the same therein," and in the same section pro- 
ceeds to enact that every Jesuit and member of any such 
order, being in the United Kingdom at the time of the com- 
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menoement of the Act, shall register himself within six 
months. ; 

Sect. 29 enacts that if any such person shall afterwards 
oome into the United Kingdom he shall be guiltj of a mis- 
demeanour, and be sentenced to banishment for life; but 

Sect. 30 makes it lawful for natural-bom subjects to return 
and register themselves. 

Sect. 31 provides that the principal Secretaries of State 
may license foreign persons, being members of such orders, 
to come within the United Kingdom for a limited time, and 
may revoke licences given . 

Sect. 33 makes it a misdemeanour to admit any new 
member to any such religious order; and 

Sects. 34, 35 and 36 make the new member guilty of a 
misdemeanour, and liable to banishment and transportation; 
and 

Sect. 37 enacts that nothing in the Act shall extend to any 
religious order, community, or establishment of females 
bound by religious or monastic vows. 

These sections appear never to have been enforced, Eex v. 
Kennedy, *86 L. T. 753, 756; Re Smith, [1914] 1 Ch. 937, 
946, but certain cases have been decided in Ireland to the 
effect that a gift to any such religious order as the Act affeots 
to suppress under those sections is void as contrary to the 
policy of the Act, Sims v. Quinlan, 17 Ir. Ch. Eep. 43 (a 
gift for the education of Dominicans); Cusse)i v. Hynes, 
[1906] 1 I. E. 539 (a gift to educate a priest as a 
Franciscan); MacLaughlin v. Campbell, [1906] 1 I. R. 588 
(a gift for the establishment at a certain place of a com- 
munity of Christian brothers); Walsh v. Walsh, I. R- 4 Eq. 
396 (a bequest for the use of a Franciscan convent) ; Kehoe 
V. Wilson, 7 L. E. Ir. 10 (a bequest for the repair of a 
Franciscan and a Capuchin church); Liston. v. Eeegan, 9 
L. E. Ir. 5 (a trust for the benefit of a church of the Society 
of St. Vincent de Paul); Morrow v. M'Conville, 11 L. E. Ir. 
236 (a legacy for the benefit of the Convent of St. Joseph); 
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Murphy v. Cheevers, 17 L. R. Ir. 205 (a legacy, to the 
Christian Brothers at Cork); Burke v. Power, [1905] 1 
I. R. 119 (a bequest to Francisoan Friars for masses for the 
testator's soul). These oases were examined by Joyce, J., 
in Re Smith, [1914] 1 Ch. 937, and at p. 951 he refers also 
to- Irish cases where the gifts ware held good: — Cwbery v. 
Cox, 3 Ir. Ch. Rep. 231 (an annuity to monks to provide 
clothing for poor children attending their schools); Re 
Wilkinson's Trusts, 19 L. R. Ir. 531 (a gift to the 
Superiopess of a convent of women for the purposes of the 
convent); Bradshaw v. Jackmcm, 21 L. R. Ir. 12 (a tfust 
for the community of a convent of women, where it was held 
to be a bequest to the individuals); Roche v. M'Dermott, 
[1901] 1 I. R. 394 (a bequest to a Rector of Jesuits at M. 
in aid of their school for pupils intended for the Church); 
and Re Murphy, [1906] 1 I. R. 505 (a bequest to a Superior 
of Capuchinis in aid of their school for the education of 
priests for foreign missions). We may axid to the cases 
where the gift was held void, Hogrni v. Byrne, 13 Ir. 
C. L. R. 166 (a devise to Christian Brothers); but see Re 
Brown, [1898] 1 I. R. 423; Elian v. Phelan, [1914] 1 I. R. 
76 (a bequest to the Superior of a Cistercian monastery for 
the use and benefit of the monastery and the works of charity 
carried on by the said order); amd Comlmissioners of Charities: 
V. M'Cartan, [1917] 1 I. R. 388 (a gift for establishing a 
monastery or for specified charities — ^void for indefiniteness) . 
The conclusion to which Joyce, J., came in Re Smith, was 
that the Irish oaises were far from satisfactory, and that the 
bequest in the case before him — a, gift of residuary personalty 
"in trust for the society or institution known as the 
Franciscan Friars of Clevedon in the County of Somerset 
absolutely," — was a gift to the several m^enibers of the com- 
munity of Franciscans at Clevedon at the date of the 
testator's death; and that the policy of the Act had no 
operation upon a simple immediate absolute bequest to indi- 
viduals ascertained at the death of the testator, and that the 
legacy was valid . 

T. 6 
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It may here be mentioned that the Charitable Donations 
and Bequests (Ireland) Act, 1844 (7 & '8 Vict. c. 97), which 
by sect. 15 authorizes gifts to the Commissioners of Chari- 
table Donations and Bequests for Ireland for the maintenanos 
of Roman Catholic clergy and their places of worship, pro- 
vides that nothing therein contained shall be construed^ to 
render lawful any donation, devise, or bequest to or in favour 
of any Eeligious Order, Community, or Society of the 
Church of Rome, bound by monastic or religious vows, pro- 
hibited by the Roman Catholic Relief Act, 1829, or in favour 
of any member or members thereof. The Roman Catholic 
Charities Act, 1832 ( 2 & 3 Will. 4, c. 115), also contains a 
clause (s. 4) that nothing in it shall repeal or alter ihj Roman 
Catholic Relief Act, 1829, in regard to the prahibition of 
monastic orders. 

It has, however, been held, Bourne v. Keane, [19^9] A. C. 

815, 874, 916, that a gift to certain members of a male 

religious order upon trust for a purpose which is not the 

peculiar and exclusive duty of the order, or for thj benefit of 

the order, is good, and in that case a gift of 20 J. for masses 

" to the Jesuit Fathers, Farm Street," was bald good. 

Communities We have spoken of orders of men bound by monastic or 

an^c^-' religious vows within the meaning of the Roman Catholic 

mnnities other Relief Act, 1829. Roman Catholic orders or congregations 

than Koman « ,,.. •J•■,^ p £ 

Catholic. oi women, and religious communities either o± m n or oi 

women which are not Roman Catholic are, as we hav3 shewn, 
unaffected by the Act of 1829, and stand on a totally different 
footing. There is no statute forbidding them; they are 
merely voluntary associations. On any question being raised 
on a gift to one of them for the purposes of the ordjr, the 
Court would inquire what purpioses the order had. If the 
purposes were charitable the gift would be a charitable 
trust: Henrion v. Bonham, O'Leary on Charities, 90; 
Cocks V. Manners, L. R. 12 Eq. 574; Mahony v. Buggm, 
11 L. R. Ir. 260; Be Wilkinson's Trusts, 19 L. R. Ir. 
531; Be Delany, [1902] 2 Ch. 642, like a gift to any 
voluntary charitable association not calling itself a religious 
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order: Spiller v. Maude, 32 Ch. D. 158, n.; Fease v. Pattin- 
son, 32 Ch. D. 154. If the order had no charitable pur- 
poses, Cocks V. Manners, L. E. 12 Eq. 547, or the gift 
were made for the benefit of the members, Stewart v. Or&em, 
I. E. 5 Eq. 470, it would resemble a club, and a gift to 
members of it would be a private gift, resembling a gift to 
a club, for the benefit of its members. Re Drummond, [1914] 
2 Ch. 90. In the latter case, the gift of a sum immediately And private 
payable would be good, if so given as to be at once distribu- ^°°i«*i68- 
table by the members of the club : Re Delany's Estate, 9 
L. E. Ir. 226; but a gift of property to be for ever devoted 
to the use of the members from time to time would be void 
as a perpetuity: Carne v. Long, 2 De G. F. & Jo. 75; Re 
Clark's Trust, 1 Ch. D. 497; Ee Button, 4 Ex. D. 54; Kehoe 
V. Wilsm, 7 L. E. Ir. 10; Morrow v. M'Coni'lUe, 11 L. E. 
Ir. 236; Re Sheiraiton's Trusts (1884), W N. 174; Re 
Amos, [1891] 3 Ch. 159, 164, like a perpetual gift for any 
other private purpose, Thomson v. Shakespear, John. 612. 
In the last-mentioned case, however, the gift might be good 
for tiie life or lives of the first taker or takers, if it were ex- 
pressed so that the gift to them could be clearly separateid 
from the residue of the perpetual disposition: Stewart v. 
Green, I. E. 5 Eq. 470. In the case of a gift to a limited 
company the question of perpetuity doies not arise, Bowmcm 
V. Secular Society, Ltd., [1917] A. C. 406. 

Some of the foregoing cases were discussed by Byrne, J., 
in Re Clarke, [1901] 2 Ch. 110, and the learned judge, at 
p. 114, says: "It is, I think, established by the authorities 
that a gift to a perpetual institution not charitable is not 
necessarily bad. The test, or one test, appears to be, wiU 
the (legacy when paid be subject to any trust which will 
prevent the existing members of the association from spend- 
ing it as they please? If not, the gift is good. So also if 
the gift is to be construed as a gift to or for the benefit of 
the individual members of the association. On the pther 
hand, if it appears that the legacy is one which by the terms 
of the gift, or which by reason of tne constitution of the 

6^(2) 
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3. Churches 
and parishes. 



Ornaments. 



Organ. 



Organist. 



Choristers. 



association in whose favour it is made, tends to a perpetuity, 
the gift is bad." 

It seems that only the active religious communities, and not 
the contemplative, are regarded in law as charitable, Cocks v. 
Manners, L. R. 12 Eq. at p. 585; Re Delany, [1902] 2 Ch. 
at p. 648. Private prayer seems not to have been regarded 
as charity, post, p. 113. But see O'Hanlon v. Logue, [1906] 
1 I. R. 247, cited post, p. 100; and of. Re Michel's Trust, 
28 Beav. at p. 43. 

A gift on condition that the donee shall join a lawful 
society, is good; but it may be questionable, whether a gift 
to a woman on condition of her becoming a nun, is good. 
Where a gift of realty and personalty was made on condition 
that the legatee retired into a convent and did not marry, 
the condition both as to realty and personalty was held in 
terror em in Duddy v. Gresham, 2 L. R. Ir. 1, a case followed 
by Byrne, J., in Re Pettifer, [1900] W. N. 182. 

3. Gifts to churches and parishes. 

The statute of Elizabeth includes the repair of churches 
in the fourth item in its list of charities; and the word 
"church" has been held to include all ornaments of the 
church which are conducive to the proper observance of public 
worship according to the rules of the church. 

The cases on this point are as follows: — 

Hart V. Brewer, Cro. Eliz. 449. Land had been devised 
to expend 3s. id. annually upon an obit, and apply the 
surplus to the repairs and ornaments of a church: — Held, 
that the Crown was only entitled to the 3s. id. per annum. 
The rest was held to be a good charity, and not a superstitious 
use within the statute 1 Edw. 6, c. 14. 

A.-G. V. Oakaver, cit. 1 Ves. Sen. 536. The Master of 
the Rolls established a stipend given to keep up an organ 
and for the organist; but as to 40Z. per annum to the choris- 
ters he refused it. On appeal, the Lord Chancellor affirmed 
the decree, and said that it was contrary to the constitution 
of the Church of England to have choristers in parodiial 
churches, and that tliey would be under no rule of government 
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as they were in other churches; and the law would not allow 
that they should 'be under the government of the heir-at-law, 
i.e., of the donor. 

It may be doubted, however, whether a bequest for 
choristers in a parish church would now be held to bo void 
as being illegal. In Turnery. Ogden (1787) a very similar 
gift was considered to be charitable; and in Re Hrnctry 
(1887), noticed below. North, J., seems to have considered 
a choir fund to be a charitable object. See also Re Palatine Choir fund. 
Estate Charity, 39 Ch. D. 54, noticed below. 

Turner v. Ogden, 1 Cox, 316. A. by will gave 20s. per 
annum to the curate of the parish of 0. for preaching a 
sermon on Aiscension Day, also 5J. per annum to the clerk Sermon, 
of the parish to keep the chimes in repair, to play the Chimes. 
4th and 92nd Psalms; also 3Z. per annum to be paid on 
Ascension Day to the singers who sat in the gallery of the Singers, 
church; and he directed all these payments to bo made out 
of a leasehold house, so long as the lease lasted, and the house 
to be kept in repair: — Held, all charities, and therefore void 
under the Georgian Mortmain Act. The Master of the 
Rolls considered that singing psalms was part of the religious 
service, and a charitable object on that account. And see 
as to the meaning of an endowment for a "sermon," Re 
Avenon's Charity, [1913] 2 Ch. 261. 

Adnam v. Cole, 6 Beav. 353. A residue given- for erect- 
ing* a monument to the testator and building an organ gallery 
in a certain church, and putting up an organ in the gallery: — Organ gallery 
Held, that the last two objects were charitable, and the a"!! organ, 
master was directed to apportion the residue amongst the 
objects. 

A gift for the maintenance of an organ and organist for 
a Roman Catholic chapel in Ireland was held charitable in 
Carhery v. Cox, 3 Ir. Ch. R. 231. And a gift of the income 
of land for " church expenses, especially the organist's 
salary," is charitable. Re Scowcroft, [1898] 2 Ch. 638, at 
p. 642. And see Re Greene, [1914] 1 I. R. 305. 

Re the Estate of the Church of Donington-on-Raine, 6 
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Jur. N, S. 290. In this case the rector and churchwardens 
were appointed trustees of a charity of which the object was 
the repair of the fabric of the church. And as to what 
is a proper application of income "to be received, employed; 
and bestowed" by churchwardens ''wholly about the parish 
church," see A.-G. v. Parr, [1920] 1 Ch. 339. 

In Be Hendvy, 35 W. R. 730, a testator gave his estate 
to his executor on trust to convert and to " pay the residue 
to the vicar and churchwardens for the time being of the 
Priory and Christ Church of B., to be applied by them 
towards the choir fund or a new clock for the tower, accord- 
ing to the discretion of my said trustee." The Priory and 
Christ Church were two churches with different vicars and 
churchwardens. The former required a new clock, and the 
trustee of the will wished to devote 2001. to that jjurpose. 

This was held to be proper, and it was held that a new 
clock was an object within the Act 43 Geo. 3, c. 108, so that 
impure personalty might be applied for it up to the limit of 
6001. The gift of the pure personalty was also held good, 
and the gift of the rest of the impure personalty bad as to 
the choir fund, on the ground that that was a charitable 
object. 

In Re Palatme Estate Charity, 39 Ch. D. 54, a trust was 
founded "for and towards the reparations, ornaments, and 
other necessary occasions of the parish church of N." 

Stirling, J., held that the erection of a spire, which was 
part of the architect's original design for the church, was a 
proper object of this trust. He held the spire to come under 
the words "necessary occasions," but evidently inclined to 
the opinion that it might be included under ornaments or 
reparations. He also allowed the salaries of the sexton and 
organ-tuner out of the fund, but not those of the organist 
and singers, saying that the only salaries payable out of the 
fund were those in respect of the fabric of the church and 
the care thereof. 

Duke, in his work on Charitable Uses, p. 109 (Duke, B. 
354), says: "So for the building of a sessions house for a 
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city or county, the making' of a new or repair of an old 

pulpit in a church; or the buying of a pulpit cushion, or Pulpit and 

pulpit cloth; or the setting up of new belle where none are, ""^j*^""- 

or amending of them where they are out of order. These 

and such like provisions, gifts, and limitations, seem to be 

reckoned as charitable works by the judgimtent of the law. 

See for this, Popham Eep. 139." 

But the case referred to in Popham, 139, is Sir* -Baptist 
Hiclces's Case in the Star Chamber (o. 1618 apparently) as 
follows: — Sir B. Hickes had founded an almshouse at Cam- 
den, in Gloucestershire, and had 'made in the same town a 
new beU tuneable to others, and a new pulpit, and had 
adorned it with a cushion and cloth, and had bestowed cost 
on the sessions house in Middlesex. And a neighbour had 
written a letter to Sir B . Hickes, saying that the latter had 
done these charitable works for vain-glory and ostentation 
and to have popular applause. The Court fined the neigh- 
bour 5001., saying that the recipient of such a letter was 
forced to ask the advice of friends upon it and so to publish it. 

The matters mentioned by Duke m'ay, however, baragarded 
as good charitable objects on the general principle that they 
are proper accessories to the decent and orderly conduct of 
divine service. 

In Be Vaughan, 33 Ch. D. 187, North, J., held that a 
trust to keep a parish churchyard in repair was a good Parfsh" 
charity. He based this decision on the Act 43 Geo. 3, c. 108, churchyard, 
passed in 1803, which he regarded as a legislative expression 
that the objects specified in it were all for the public benefit, 
and therefore good charities. These objects areas follows: — 
" The erecting, rebuilding, repairing, purchasing, or provid- 
ing any church or chapel, where liturgy and rites of the said 
United Church are or shall be used or observed, or any man- ' 
sion-house for the residence of any minister of the said 
United Church, officiating or to ofliciate in any such church 
or chapel, or of any outbuildingB, ofiices, churchyard, or glebe 
for the same respectively." He also considered that the re- 
pair of a parish churchyard was a public benefit, because it 



88 



CHARITABLE BEQUESTS. 



Noncon- 
formist burial 
gronnd. 



Kaparr of 
parsonage. 



Repair of 
ohapels. 



Noncon- 
formist 
chapels. 



Private 
ohapek. 



Gifts to 
ohurch. 



was the duty of the parishioners to keep it in repair. It is 
clear that these reasons do not apply to burial-grounds 
attached to Nonoonformist chapels. Nevertheless, the Court 
places bequests for their repair on the same footing as parish 
churchyards, Be Manser, [1905] 1 Ch. 68. 

In A.-G. V. Bishop of Chester, 1 Bro. CO. 444, a bequest 
for the repair lof Iplaraonage-houses, prior to the Act 43 Geo. 3, 
c. 108, was held a good charity. And a bequest for building 
a new parsonage-house on glebe land had previously been, 
held good in BroMe v. DvJce of Chamdos in 1773, 1 Bro. 
C. C. 444, n. And see ante, pp. 37, 38. 

Sir Francis Moore, in his disquisition on the statute of 
Elizabeth, also says (Duke, B. 124): — "A use may be con- 
strued to be within the statute by equity taken upon the 
letter of the statute, and so within the wordis, repair of 
chtcrches, chapels may be taken by equity, and under that 
word chwch all ornaments and concurrents convenient for the 
decent and orderly administration of divine service (as for 
the finding of a pulpit or sermon-bell) may be comprehended: 
for reparations of churches are but preparations for the 
administration of divine service." 

The chapels here mentioned appear to mean only chapels 
used for service according to the established religion, as no 
others existed at the time. But as other forme of religion 
have been legalised, their chapels have been placed in the 
same position as chapels of the established religion, so far 
as regardfi the principle that trusts for their repair are good 
charitable trusts. 

Chapels which are private property are not here included. 
See Hoare v. Howe, 56 L. J. N. S. 147, where a trust to 
pay a salary to a chaplain and choristers and to repair 
a private chapel was held void. 

Gifts to a church, eo nomine, are treated as gifts for the 
repair or improvement of the church, and are good charitable 
gifts accordingly, and payable to the churchwardens, as is 
shewn by the following cases: — 

In Wmgrfield's Case, Duke, 80, B. 374, money was given 
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for the good of the church of Dulk, and this was resolved to 
be a good gift, notwithstanding these general words. 

In A.-G. V. Ripper, 2 P. Wms. 125, a gift by will of 
500Z. to the parish church of St. Helen's, London, was held 
a good charity, and the money was ordered to be paid to 
the churchwardens for the repairs of the church and improv- 
ing and adorning it. 

In Cre&swell v. Cressiuell, L. R. 6 Eq. 69, a testatrix gave 
by codicil "200Z. to Brompton church to be disposed of as 
Dr. I. wishes." Dr. I.'s wife was one of the attesting wit- 
nesses to the codicil; it was held that the legacy was valid, 
and that Dr. I. was a trustee for the purpose of directing the 
disposition of the legacy; and that it might be disposed of 
as he might direct in the repair, improvement, enlargement, 
or ornamentation of Brompton church, but not for Dr. I.'s 
personal benefit. 

A perpetual gift for the use of a church is therefore good, Perpetual 
and any surplus arising under such a gift after doing all trust for 
repairs will be applicable cy-pres for the benefit of the same 
parish, A.-O. v. Vivian, 1 Russ. 226. 

We have seen above that money given to a church is 
payable to the churchwardens and applicable for charitable 
purposes in their hands. In like manner a legacy to a Gift* to 
parish, m nomine, is presumed to be given for charitable P*"^''- 
purposes, such as the poor of the parish, and is a charitable 
legacy accordingly: W^est v. Knight, 1 Ca. in Ch. 134. 
Conversely, property found in the hands of churchwardens Parish pro- 
is presumed to be fixed with some charitable trust or other, perty always 

1 • 1 • i> 1 ■ 1 1 A 1 charitable, 

and IS subject to the law oi charitable property. As to what 

is meant by the word " parish," see Be Sandbach School and 
Almshouse Foundation, [1901] 2 Ch. 317. 

In A.-G. V. Lord Hotham, T. & R. 209, the church- 
wardens of a parish, with the consent of the vestry, from time 
to time granted leases of certain land, and applied the rents 
towards repairs of the church, maintenance of the poor, and 
other parochial purposes. In 1789 a lease of the land was 
granted for ninety-nine years at a fixed rent. The lease was 
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not a building lease, but a mere agricultural lease; and it 
was held that the lease was void, as being improvident. The 
lands were considered, as affected with a charitable trust. 

In Be Hall's Charii'y, 14 Beav. 115, land was limited to 
feoffees in effect to the use of the reparation of the parish 
church of U., and to the use and reparation of a bridge called 
U . bridge, and to the use of other things needful within the 
parish of U., from time to time to be done at the discretion 
of the aforesaid co-feoffees and their heirs, and of other the 
parishioners of U. aforesaid, to be applied and distributed 
for ever. Upon petition under Sir S. Eomilly's Act, the 
Court declared that one-third of the income was applicable 
to repairs of the church, one-third to repairs of the bridge, 
and one-third for other things necessary within the parish, 
at the discretion of the trustees and parishioners. 

In A.-G. V. Webster, L. R. 20 Eq. 483, land was pur- 
chased in 1685 out of parish money, and conveyed to trustees, 
and a contemporaneous memorandum stated that it was to be 
held to the use of the parish: Jessel, M.R., held that a trust 
for a parish would be void if not charitable, and the trust 
was therefore a charitable one, and tjie income of the property 
must be applied for charitable purposes. In that case a gift 
for ringers on the day of Her Majesty's coronation, and in 
Tie Pardoe, [1906] 2 Ch. 184, a gift for ringers of a peal on 
the 29th May (Restoration Day) were held charitable. 

In Re St. Bride's, Fleet Street, Church or Parish Estate, 
35 Cii. D. 147, n., affirmed C. A. (1877), W. N. 149, the 
churchwardens had long been in possession or receipt of the 
rents of certain houses within the parish, of which leases 
were granted by the vicar and churchwardens, and the money 
was applied for parish purposes. The title deeds, under 
which the property was derived, had been lost long ago. The 
Charity Commissioners called on the churchwardens to render 
accounts of this property under sect. 14 of the Charitable 
Trusts Act, 1853, and sect. 9 of the like Act, 1855. It was 
held that the property was affected with a charitable trust, 
and the churchwardens were bound to account accordingly. 
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As parish funds are charitable, an information would lie Parish funds, 
to procure the restoration of a sum of money improperly paid 
out of them: A.-Q. v. Compton, 1 Y. & C. Ch. 417. Com- 
pare A.-G. V. Mayor of Wigan, Kay, 268, and A.-G. v. 
Mayor of Liverpool, 1 My. & Or. 171, followed in A.-G. v. 
Aspinall, 1 Kee. 513; 2 My. & Cr. 613. And see Doe v. 
Hotuells, 2 B. & Ad. 744; Re Church Estate 'Charity, 
Wandsimrth, L. E. 6 Ch. 296. 

Advowsons may be made the subject of charitable trusts, Advowsons. 
Re St. Stephen, Coleman Street, 39 Ch. D. 492; Hunter v. 
A.-G., [1899] A. C. 309, 322; but as to whether, where the 
trust imposed is to present clergymen of a particular type of 
religious thought, the trust is charitable, see Re Church 
Patronage Trust, [1904] 1 Ch. 41; 2 Ch. 643. 

Sec as to bequests for charities and other purposes in a par- 
ticular parish or town, Dolan v. Macdermot, L. R. 5 Eq. 
60; L. R. 3 Ch. 676; Re Allen, [1905] 2 Ch. 400; Houston 
V. Burns, [1918] A. C. 337; Re Bennett, [1920] 1 Ch. 
305, considered post, p. 103 et seq. 

Connected with gifts to churches and parishes are gifts Tombs, 
for churchyards, graves, tombs and tombstones. " To put it 
shortly, I do not see any difference between a gift to keep in 
repair what is called ' God's House,' and a gift to keep in 
repair the churchyard round it which is often called ' God's 
Acre ' " So said North, J., in Re Vaughan, 33 Ch. D. 187, 
192, and he then passed on to consider the distinction between 
such gifts and gifts for the repair of a particular tomb . An 
immediate gift for the erection of a tomb or monument, 
although not charity, does not of course tend to a pei-petuity 
and is good. It has been said to stand on the same footing 
as an expensive funeral, Melliclc v. The President, dc. of 
the Asylum, Jac. 180, 184. (Lord Coke, 3 Inst. p. 201, 
calls it a work of charity for the deceased.) But the question 
as to whether gifts for keeping graves or tombs in repair for 
ever are good depends upon whether the gift can be regarded 
as charitable in the legal sense. 

We will now consider trusts for erecting a tomb to a 
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testator, keeping his tomb in repair, or keeping in repair 
some one else's tomb. 

The eonclusions -which we deduce from the cases are as 
follows : — 
monmnfinT*^* (1 . ) That a trust to erect a Idmb or monument to a testator 
good operates as an authority to the executor to lay out the money 

in that way; and if he does not so lay it out, the residuaiy 
beneficiary gets the benefit of the sum saved. If the estatK 
was being administered by the Court, the Court would prob- 
ably apply it at the instance of either the residuary bene- 
ficiary, or the executor, Trimmer y. Dcmby, 25 L. J. Ch. 424. 
(2.) A, trust to erect a tomb or monument is not impeach- 
able for unreasonableness on the ground of the magnitude of 
the sum^ authorized to be laid out upon it: Mellick v. The 
President and Guardians of the Asylum., Jac. 180; Trimmer 
V. Banhy, 25 L. J. Ch. 424. 
if incumbent (3.) If the tomb or monument cannot be erected without 
consen . ^^ consent of the incumbent of the church, and such consent 

is refused, the trust cannot be carried out, and the residuary 
beneficiary gets the benefit of it, Mellick v. The President, 
dc. of the Asylum, Jac. 180. 
Trust to (4.) A trust to keep in repair the tomb of the testator, or 

'^^"hritabl °^ anybody else, or a family tomb, outside a church, is 
not a charitable trust, and its duration must therefore be 
confined to the limits of the rule against perpetuities, Lloyd 
V. Lloyd, 2 Sim. N. S. 255; Richard v. Bobson, 31 Beav. 
244; Re Dean, 41 Ch. D. 552, 556, 557. And see Pirbright 
V. Salwey, [1896] W. N. 86. 

In Re Moore, [1901] 1 Ch. 936, a trust to keep in repair 
a tomb in Africa, "for the longest period allowed by law, 
that is to say, until the period of twenty-one years from the 
death of the last survivor of all persons who shall be living 
at my death," was held by Joyce, J., void for uncertainty, 
as it was impossible to ascertain the beginning of the period 
of twenty -one years. And a trust to keep in repair a monu- 
ment to be erected, not naming any place for it, was admitted 
to be void in Mussett v. Single (1876), W. N. 170. 
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A gift to the trustees of a charity with a gift over if they 
failed to comply with a request to keep in repair a family 
vault in a cemetery to another charity, was held good in Ue 
Tyler, [1891] 3 Ch. 252, and the condition to keep the vault 
in repair was held binding . See ipost, p . 164 . A gift in simi- 
lar terms to a vicar and his successors, the gift over being not 
to a charity, was held void as to the gift over under the rule 
against perpetuities in Ee Davies, [1915] 1 Ch. 543, and the 
condition of repairing graves in the churchyard was not con- 
sidered binding on the vicar, ibid. 549. Compare Roche v. 
M'Dermott, [1901] 1 Ir. E. 394, where a bequest of 5001. 
to a society at L. for the poor at L., on condition that the 
society should undertake in writing to the executors to paint 
the railings of two vaults in a cemetery every three years, 
was held a valid gift subject to a condition precedent. 

A grant of lands in trust perpetually to repair a vault in 
a Quakers' burial ground as a family vault for the donor and 
his family was held not a charitable use in Doe v. Pitcher, 
6 Taunt. 359. 

The keeping of graves and tombs generally in repair may 
be charitable under (6), post. See also Fawhr v. Foider, 33 
Beav. 616; Be Bigley's Trusts, 15 W. E. 190; Fisk v. 
A.-O., L. R. 4 Eq. 521; Be Williams, 5 Ch. D. 735; Re 
Birkett, 9 Ch. D. 576; Be Bogerson, [1901] 1 Ch. 715; 
Toole V. Hamilton, [1901] 1 Ir. R. 383; Be Barker, 25 
T. L. R. 753, in all of which perpetual trusts for repairing 
tombs outside a church were held void. In Hunter v. 
Bullock, L. R. 14 Eq. 45, and 'Day)son v. Small, L. R. 18 
Eq. 114, trusts to keep in repair particular tombs wei'e 
held "honorary," and the funds passed to charities to which 
the residue of the funds was given. 

(5.) A monument or mural tablet in a church has been unless ins 
held to be an ornament of a church, so that it is for the benefit °^^^°^- 
of the congregatipn worshipping there that it should be kept 
in repair; and a trust to keep one in repair is therefore a 
charity, as are aU trusts for keeping up the ornaments of 
churches, Hoare v. Osborne, L. R. 1 Eq. 585; Be Bigley's 
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Trusts, 15 W. E. 190; Ee Barker, 25 T. L. R. 753. Willis 
V. Brown, 2 Jur. 987, is on this point no longier law. 
repair church- (^O "^ trust to keep a churchyard or other burial ground 
yard, good, in proper order is a good charity, Re Vaughan, 33 Ch. D. 
187; Re Manser, [1905] 1 Ch. 68. 

A trust to apply the income of a fund in the erection and 
maintenajioe of headstones to the graves of pensioners in 
certain almshouses buried in a particular churchyard Avas 
upon the same principle held charitable in Re Pardoe, [1906] 
2 Ch. 184. A trust for maintaining in good order the 
graves and gravestones of seven persons in a churchyard was 
held void in Foiuler v. Fowler, 33 Beav. 616, but no one 
appears to have argued that it was good. . 

The limit to personalty of 500L imposed on gifts for 
churches and churchyards by the Gifts for Churches Act, 
1803, has been held impliedly repealed by sect. 7 of the 
Mortmain and Charitable Uses Act, 1891, Re Douglas, 
[1905] 1 Ch. 279. The case of Re Douglas is not very 
satisfactory in other ways. The question of perpetuity, 
although dealt with, does not appear to have been involved in 
a residuary gift which was " any little money left for Mil- 
ste.ad Churchyard." The "little money " was in fact, how- 
ever, a considerable sum, and preceded by a life interest. It 
may here be observed that in Re Manser, [1905] 1 Ch. 68, 
where the trust was to keep burial grounds in repair, " and 
in particular the grave of my wife," the whole gift was held 
valid and the repair of the grave of the testator's wife was 
held anciEary to the repair of the burial grounds and not 
a separate trust. But in Re Vaughan, 33 Ch. D. 187, where 
the trust was to keep in repair a family vault, tomb and rails 
in a churchyard and to apply the residue for repairing the 
tomb of the testator's brother, and in repairing and keeping 
in 'repair the same churchyard, the trusts except for the 
churchyard were held void and the amounts required for 
the void trusts fell into the testator's residuary estate. 

A gift for the keeping of a private burial ground in repair 
would not be charitable. A direction to reserve land as a 
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family burying place, not to be mortgaged or sold, was 
regarded as a devise in perpetuity and not a gift for a chari- 
table use in Y<eap Cheah Neip v. Ong^ Cheng Neo, L. R. 6 
P. C. 381. 

4. Gifts for the propagation of some particular faith. 

It is not now necessary to consider the cases which, before 4. Particular 
various Acts of Toleration, were decided on gifts for the 
purposes of religions which, before those Acts were passed, 
were not regarded as lawful. 

Before the Toleration Act, 1688 (1 Will. & M. c. 18), all 
trusts for the promotion of religious opinions differing from 
the Established Church were void, being trusts for the pro- 
mulgation of opinions on which penalties were imposed by 
law. But by that Act and the Dissenting Ministers' Relief 
Act, 1779 (19 Geo. 3, c. 44) ; the Roman Catholic Toleration 
Act, 1791 (31 Geo. 3, c. 32); the Toleration Amendment 
Act, 1812 (52 Geo. 3, c. 155); the Unitarian Relief Act, 
1813 (53 Geo. 3, c. 160); the Roman Catholic Relief Act, 
1829 (10 Geo. 4, c. 7); the Roman Catholic Charities Act, 
1832 (2 & 3 Will. 4, c. 115); the Jewish Relief Act, 1846 
(9 & 10 Vict. 0. 59); the Roman Catholic Charities Act, 
I860. (23 & 24 Vict. c. 134), the law became tolerant of 
other religions. By 1873 the Unitarian Relief Act had 
become unnecessary, and was repealed by tho Statute Law 
Revision Act, 1873 (36 & 37 Vict. c. 91). By virtue of 
the relieving Acts and subsequent decisions of the Courts, 
gifts for the propagation of any religious faith are per- 
missible and charitable gifts, but a gift which is subversive 
of all religion or morality is contrary to public policy and 
void. Thus trusts for the promotion, directly or indirectly, 
as by schools, of the religious views of Protestant Dissenters, 
A.-'G. V. Hickmcm, 2 Eq. Ab. 193; Lloyds. Sjnlht, 2 Atk. 
148; A.-G. V. Fowler, 15 Ves. 85; A.-G. v. Vecarson, 3 
Mer. 353; 7 Sim. 290; Unitarians, Shrewshwyv. Hornby, 
5 Hare, 406; Be Bamett, 29 L. J. Ch. 871; Ee Wdl, 42 
Ch. D. 510; Baptists, A.-G. v. Cock, 2 Ves. S. 273; Ply- 
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mouth Brethren, UeBrovm, [1898] 1 I. R. 423; Wesleyans, 

Re St. John Street Wesle^yan. MiRthodist Chapel, Chester, 

[1893] 2 Ch. 618; Methodists, Dawson v. Small, L. E. 18 

Eq. 114; Preebyterianfi, A.-G. v. Wamay, 15 Ves. 231; 

Roman Catholics, Bradshaw v. Tasker, 2 M. & K. 221; 

West V. Shuttleworth, 2 M. & K. 684; Walsh v. Gladstme, 

1 Phil. 290; Jews, Straus v. Goldsmid, 8 Sim. 614;. Be 

Michel's Trust, 28 Beav. 39; Irvingites, A.-G. v. Lawes, 

8 Hare, 32; Southcotians, Thornton v. Howe, 31 Beav. 14; 

Episcopalians in Sootlajid, A.-G. v. Gwse, 2 Vern. 266; 

Moravians, Commissioners far Special Purposes of Income 

Tax V. Pemsel, [1891] A. C. 531; and the Salvation Army, 

Re Fowler, 31 T. L. R. 102; have all been held valid. 

G-ifts subver- As has been said, ffifts for ' purposes subversive of all 

siTe of religion . ,..-^^ 

or morality, religion or morality are void as contrary to public policy. 

" It may be," said Sir John RomiUy, M.R., in Thornton v. 
Howe, 31 Beav. 14, 20, ''that the tenets of a particular sect 
inculcate doctrines adverse to the very foundations of all 
religion, and that they are subversive of all morality. In 
such a case, if it should arise, the Court will not assist the 
execution of the bequest, but wiU declare it to be void." It 
appears, however, difficult to saj at the present time what is 
the test as to whether a doctrine is adverse to the foundations 
of all religion. Bricngs v. Hartley/, 19 L. J. Ch. 416, where 
a bequest was held void as being inconsistent with Chris- 
tianity, and Cowan v. MUbown, L. R. 2 Ex. 230, where the 
Court refused to enforce a contract for the hire of rooms for 
the purpose of lectures against Christianity and the inspira- 
tion of the Bible, have been overruled by the House of Lords 
in Bowman v. Secular Society, Limited, [1917] A. C. 406, 
and it is said in that case by Lord Parker, at p. 449, "It 
would seem to follow that a trust for the purpose of any kind 
of monotheistic theism would be a good charitable trust, and 
that it is not illegal or contrary to public policy to deny the 
authority of the Old or New Testament." In Thompson v. 
Thompson, 1 Coll. 381, 395, a trust to pay a stipend to a 
literary man to enable him to assist in extending a knowledge 
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of the doctrines in the various branches of literature to which 
the testator had devoted his attention and pen, was held to be 
a charitable gift, a,nd Knight Bruce, V.-C, said, "Under- 
standing it to be admitted that the testator's writings, pub- 
lished and unpublished, contain nothing irreligious, illegal, 
or immoral, I have no doubt that this is a legal disposition, 
according to the law of England"; and after discussing the 
subject of the gift he continued, " I therefore hold this be- 
quest to be good supposing neither atheism, sedition, nor any 
other crime or immoralitj to be inculcated by the works. 
Subject to this condition I shall declare the bequest to be> 
valid according to the law of England." In Ritssell v. 
Jackson, 10 Hare, 204, a gift upon trust to establish a school 
for the education of children in the doctrines of socialism was 
held void as to all but personal estate, and as to the personalty 
an inquiry was directed as to what the testator meant by the 
doctrines of Socialism. In Pare v. Clegg, 29 Beav. 589, the 
plaintiff sought to recover moneys lent to the trustees of a 
friendly society called the Rational Society. For the trustees 
it was contended that the money could not be recovered as the 
objects of the society were illegal. But the objects of the 
society, though anti-Christian, were held neither "irreligious " 
nor "immoral." In Bowman v. Secular Society, Limited, 
[1917] A. C. at p. 451, Lord Parker quoted with approval 
the words of Coleridge, J., in Shore v. Wilson, 9 C. & F. 
355, 539: "There is nothing unlawful at common law in 
reverently doubting or denying doctrines parcel of Chris- 
tianity, however fundamental. It would be difficult to draw 
a line in such matters aooording to perfect orthodoxy, or to 
define how far one mig'ht depart from it in believing or 
teaching without offending the law. The only safe, and, 
as it seems to me, practical rule, is that which I have pointed 
at, and which depends on the sobriety and reverence and 
seriousness with which the teaching, or believing, however 
erroneous, are maintained." 

A gift in furtherance of opinions or doctrines antagonistic 
to every known profession of faith, would seem, therefore, not 

T. ' 7 
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Forbidden 
religioiu 
trusts and 
superstitious 
trusts. 



now to be necessarily contrary to public policy as subversive 
of all religion. But any such gift is not necessarily religious 
or charitable; and not all gifts which may be regarded as 
gifts for religious purposes, any more than gifts for educa- 
tional purposes, are necessarily charitable. See per B,ighj, 
L.J., Re Macduff, [1896] 2 Ch. at p. 474, and Dunne v. 
Byrne, [1912] A. C. at p. 410. To sustain a gift as 
charitable on the ground that it falls within the class of 
charitable gifts which are considered to be for the advance- 
ment of religion, it will, of course, be necessary to shew 
affirmatively that charity in the form of religion is the pur- 
pose of the gift, and not enough to shew that the purpose of 
the gift is not subversive of all religion or contrary to 
morality. A perpetual gift for religious purposes can only 
be supported on the ground that it is charitable, and it will 
be allowed as charitable if it is for the advancement of any 
religion which does not involve a breach of the law. In De 
Themmines v. De Bonneval, 5 Russ. 288, a trust in a deed to 
print and circulate a treatise not in support of the general 
doctrines of Roman Catholicism, but to advocate a particular 
view of the ecclesiastical supremacy of the Pope over the 
sovereign, was held contrary to public policy. Sir John 
Leach, M.R., in that case unnecessarily described the trust 
as also "superstitious." 

Apart from forbidden religious trusts, certain trusts were 
for a long period held void as being superstitious. The law 
upon the subject of superstitious gifts is discussed at length 
in Chapter V. of the first edition of this work. Trusts for 
the promotion of religious views to which penalties were 
for the time being attached by law were forbidden religious 
trusts. Trusts which were not intended to benefit any par- 
ticular living individuals, or the general public, but which 
were designed for the benefit of the soul of the testator or 
other deceased persons were called superstitious trusts. 
Trusts for promoting forbidden religious views were made 
subject to a rule of peculiar injustice; for it was held that 
only the particular application of them failed, but the general 
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oharitable intention of promoting religion was good; and 
the property was accordingly devoted to some religious or 
charitable purpose which the law did permit, and the Crown 
had the right of appointing it, West v. Shuttleworth, 2 
Mj. & K. 698. But superstitious trusts were held simply 
void, and the benefit of the failure went to the residuary 
teneficiary. The words of Sir John Leach, M.R., in De 
Themmines v. De Bonneval, 5 E,uss. at p. 297, in regard to 
the destination of property given to a superstitious use are not 
in accordance with authority. But the trust in that case 
was in fact not a case of superstition. And the same remark 
may be made in regard to the judg'ment of Lord Gifford, 
M.R., in A.-G. v. Vivian, 1 Russ. 226. A further dis- 
tinction between forbidden religious trusts and superstitious 
trusts was this: that when the penalties inflicted on the 
promotion of any particular religious views were removed, 
.and the religion was brought within the Toleration Acts, or 
placed upon the same basis as the systems within those Acts, 
trusts for the promotion of that religion ceased to be un- 
lawful, and became on the contrary good charitable trusts. 
But the removal of the penalties, inflicted on the promotion 
'of any religion, was considered to have no effect whatever 
■on superstitious purposes sanctioned by that religion, such 
trusts remaining as void as before. The question as to 
whether a gift was void as a gift to superstitious uses usually 
■occurred in the case of a gift by a testator for the purpose 
of having mass said for the repose of his soul. By a long 
iseries of cases, the principal of which were West v. Shuttle- 
worth, 2 My. & K. 684; Heath v. Chapman, 2 Drew. 417; 
Ee Blundell's Trusts, 30 Beav. 360; Re Fleetivood, 15 
€h. D. 594; and Ee Elliott, 39 W. R. 297, such a gift was 
held void, but all these cases have on this point been over- 
ruled by the House of Lords in Bourne v. Keane, [1919] 
A. C. 815, and now an immediate gift of personal estate for 
masses for the dead is not void as superstitious but valid. 
Jt would seem that an immediate gift for the benefit of 

7(2) 
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dejDarted souls iu pursuance of the practice of adherents of 
some other religion than the Catholic religion might now be 
permitted. It was said in Yecep Cheah Neo v. Onff Chmff 
Neo, L. K. 6 P. C. 381, 386, that a devise of a house for 
the performance of Chinese ceremonies for the dead bore a 
close analogy to gifts to priests for masses, and West v. 
Shuttleworth, now overruled on that point, was followed. 
But the gift there was in perpetuity, and was held in, 
accordance with West v. Shuttleworth not to be charitable. 
Although gifts for masses are now lawful, it has not been 
held in England that they are charitable. In Ireland such 
gifts had been held valid long before the decision in Bourne 
V. Keane, but such gifts were not always in Ireland regarded 
as charitable, A.-G. v. Delaney, I. R. 10 C. L. 104; Perrif 
V. Tuomey, 21 L. R. Ir. 480, and where the gifts were 
perpetual were held void, Dillon v. R&illy, I. R. 10 Eq. 152; 
Morrow v. M'Conviile, 11 L. R. Ir. 236; D&rrian v. Gil- 
more, 15 L. R. Ir. 69. Now, however, it has been held in 
Ireland that a gift for masses, whether to be said in public or 
private, is a good charitable gift on the grounds (1) that it 
is a pious gift to God; (2) that it is a gift from which 
benefits flow to the wdiole body of Catholics; (3) that it is 
a gift for the support of the ministers of a religion tolerated 
by law, O'Hanlon v. Logue, [1906] 1 I. E. 247. Such a 
gift is therefore in England lawful, and in Ireland chari- 
table. For cases where such gifts have been held good in 
Canada, New Zealand, and America, see the cases cited in 
Bourne v. Keane, [1919] A. C. at p. 900. 
5. Religion 5. Gifts for the advancement of religion in general terms. 

Gifts for pious purposes, A.-G. v. Herrick, 2 Amb. 712; 
Felan v. Russell, 4 Ir. Eq. 701, and gifts for religious 
purposes are, unless the contrary can be shewn, gifts for 
charitable purposes, Re White, [1893] 2 Ch. 41. And a 
good charitable trust has been found in gifts for purposes 
expressed under the following words: — " The service of my 
Lord and Master, and I trust Redeemer," Powerscourt v. 
Powerscourt, 1 Molloy, 616; religious and charitable insti- 
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tutions and purposes in England, Baker v. Sutton, 
224; the increase and improvement of Christian kn' 
and promoting religion, A.-G. v. Stepney, 10 Ves. 22; any- 
religious institution or purposes, Wilkinson v. Lindgren, 
L. E. 5 Ch. 570; the worship of God, A.-G. v. Pearson, 3 
Mer. 353, 409; the spread of the Gospel, Be Lea, 34 Ch. D. 
528; purposes having regard to the glory of God in the 
spiritual welfare of His creatures, Townsend^. Carus, 3 Hare, 
267; such charitable or religious purposes for the benefit of 
or advantage of members of the Church of Ireland or other 
Protestant denomination within the County of Carlow as 
the trustees think fit. Re Salter, [1911] 1 Ir. K. 289. And 
see Eickerhy v. Nicholson, [1912] 1 Ir. E. 343. 

Similarly gifts to societies whose objects are the promotion 
or advancement of religion are charitable. He Maguire, L. E. 
9 Eq. 632; Re Delmar Charitable Trust, [1897] 2 Ch. 163; 
Re Clergy Society, 2 K. & J. 615; or to unnamed religious 
societies. Re White, [1893] 2 Ch. 41; or to "religious and 
benevolent societies or objects chiefly the former," Re Lloyd 
Greame, 38 S. J. 50; or charitable institutions, or charitable 
or religious subscriptions. Re Sinclair's Trust, L. E. 13 Ir. 
160; or to the City Mission cause in London, Re Hall, 31 T. 
L . E . 396 ; or to Presbyterian missions and orphans, Jackson 
V. A.-G., [1917] 1 Ir. E. 332. In Scott v. Brownrigg, 9 
L. E. Ir. 246, a trust "for missionary purposes" was held 
void for uncertainty. But in Re Kenny, 97 L. T. 130, it 
was held that the term might be narrowed by evidence of 
surrounding circumstances, and a gift for such missionary 
objects as a trustee should select was held a charitable legacy 
for Christian missionary work. In Re Rees, [1920] 2 Ch. 
69, a gift of residue to A. "for missionary purposes" was 
held charitable upon evidence of the missionary work carried 
on by A . in which the testatrix was interested, and Re Kenny 
was followed. 

A gift " to the poor and the service of God " is charitable, 
Re Darling, [1896] 1 Ch. 50 (see an article in 40 Sol. Jo. at 
p. 310); and a gift "for the furtherance of Conservative 
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principles and religious and mental improvement " was held 
charitable in Re Scowcroft, [1898] 2 Ch. 638. Where, how- 
ever, religious purposes are mentioned in connexion with 
purposes which are not necessarily charitable the question is 
raised as to whether the gift is not void for indefiniteness. 
Re Davidson, [1909] 1 Ch. 567; Re Friends' Free School, 
[1909] 2 Ch. 675; and it does not seem quite certain whether 
the Court will read such gifts conjunctively or disjunctively, 
Blair v. Duncan, [1902] A. C. 37; Re Bennett, [1920] 1 
Ch. 305; Re Fades, [1920] 2 Ch. 353. Upon the question 
of indefinite gifts, see post, Ch. X. Although a gift for 
religious purposes is prima facie charitable. Re White, [1893] 
2 Ch. at pp. 52, 53; a religious society may or may not 
be a charity in the sense in which that expression is used. 
Cocks V. Manners, L. E. 12 Eq. 574, 585; and a gift of 
residue "to the Roman Catholic Archbishop of Brisbane and 
his successors to be used and expended wholly or in part as 
such Archbishop may judge most conducive to the good of 
religion in this diocese " was held not charitable but void in 
Dunne v. Byrne, [1912] A. C. 407, and it was held that the 
expression there used by the testator was not identical with 
the expression "for religious purposes." 

It may here be mentioned that an assurance otherwise 
than by will of land not exceeding two acres may, in certain- 
circumstances,- be made to " trustees on behalf of any society 
or body of persons associated together for religious purposes," 
under sect. 7 (ii) of the Mortmain and Charitable Uses Act, 
1888. 
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CHAPTER IX. 

GIFTS FOR OTHER PURPOSES BENEFICIAL TO THE COMMUNITY. 

In the preoediag chapters we have dealt with gifts for the Purposes 
relief of poverty, the advancement of education, and thte j™^*"^*^ 
advajQoement of religion. There remains the fourth of Lord community. 
Macnaghten's heads, namely, "other purposes beneficial to 
the community not falling under any of the preceding 
heads." These purposes cannot be classified or reduced to 
any principle. All we can do is to look at the cases and see 
what has been decided. The mere fact that the purpose is 
beneficial to the community does not make it charitable. 
We find that certain purposes have been held to be chari- 
table and others not. 

Thus gifts for the benefit of particular localities, gifts for 
humanitarian purposes, as for the benefit of animals, and gifts 
for the release of imprisoned debtors, are charitable. On 
the other hand gifts for the repair of a tomb outside a church, 
for the mere encouragement of sport, or for the benefit of 
particular individuals, as the tenantry on an estate, are not. 

In Re Allen, [1905] 2 Ch. 400, the testator bequeathed Gifts to 

money "upon trust for such charitable educational or other }'^''®^* 

^ localities, 

institutions of the town of Kendal, and also for such other 

general purposes for the benefit of the town of Kendal or 
any of the inhabitants thereof as my said trustees shall in 
their absolute and uncontrolled discretion think fit." This 
was held a good charitable bequest. Swinfen Eady, J.'s, 
judgment contains a good statement of the law. After quot- 
ing Lord Selborne's words in Goodman v. Saltash Corpora- 
tion, 7 A. C. 633, 642, that "a gift subject to a condition 
or trust for the benefit of the inhabitants of a parish or 
town, or of any particular class of such inhabitants, is (as I 
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understand the law) a charitable trust," the learned judge 
continued, " There are many instances in the books in which 
such gifts have been held to be valid charitable trusts. 
In Mitford v. Reynolds, 1 Ph. 185, the testator left 'the 
remainder of his property to the Government of Bengal, 
to be applied to ohaiitable, beneficial and public works, at and 
in the city of Dacca, in Bengal, for the exclusive benefit 
of the native inhabitants, in such manner as they and the 
Government might regard as most conducive to that end.' 
Lord Lyndhurst held that such a bequest was a valid chari- 
table bequest within all the authorities and referred to the 
case of Jones v. Williams, Amb. 651, before Lord Camden, 
where there was a bequest of 1,000?. to supiply water to the 
town of Chepstow for the use of the inhabitants, which was 
considered a charitable bequest within the statute of 
Elizabeth, and to the case of How'se v. Chapman, 4 Ves. 542, 
where Lord Loughborough decided that a gift for the im- 
provement of the city of Bath, was, from its general nature, 
a good charitable bequest. Again, in Dolan v. Maodermat, 
L. R. 5 Eq. 60, the bequest was 'for such charities and 
other public purposes as lawfully might be in the parish of 
Tadinarton, in the County of Oxford.' It was objected that 
the gift was bad on two grounds — first, because it was for 
public purposes and, secondly, because these purposes were 
simply defined to be in the parish, and not for the benefit of 
it, and that the gift was therefore too wide. Lord Romilly, 
however, pointed out that, although the wiU made a dis- 
tinotiion between ' charities ' and ' public purposes,' yet 
numerous public purposes, such as mending or repairing the 
roads of a parish, supplying water for the inhabitants of the - 
parish, making or repairing bridges over any stream or cul- 
vert that might be required in the parish, although they are 
public purposes in the ordinary sense of the term, as dis- 
tinguished from charities like almsgiving, hospitals, and the 
like, yet are in a legal sense charities, as they are all charities 
within the statute of Elizabeth. Therefore, if the testator 
meant tO' promote public purposes for the benefit of Tad- 
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marton, they were chajities which could be carried into execu- 
tion and were sufficiently defined. He then held that the 
words of the gift meant 'for such public purposes for the 
benefit of the parish of Tadmarton as my trustees shall 
tbink fit' and that the gift was aooosdingly valid. This 
decision was affirmed by the Lord Chancellor (Lord Cairns) 
on appeal (L. E. 3 Ch. 676). He said it was clear that the 
testator, wben be used the word 'cbarities,' did not point 
to private cbarities, because be accompanied the term with 
the words 'and other public purposes,' evidently implying 
tbat the words first used meant public charities. Therefore, 
that the will meant tbat tlie residue was to be laid out for 
the benefit of the parish of Tadmarton in ' public charities,' 
using that term in the popular sense, and in otber public 
purposes ejusdem generis, being charities within the statute 
of Elizabeth and the technical doctrine of the Court, although 
not within the popular meaning of tbe word 'charities.' 
Tbat case bears a close resemblance to the present, and in 
principle is in no way distinguishable from it. There is 
one other' case to which I will refer, a^ it is closely in 
point: Wrexham Corporation v. Tamplin, 21 W R. 768. 
Tbe testator there bequeathed to the mayor, aldermen, and 
burgesses of tbe borough of Wrexham ' a legacy or sum of 
1,000Z. to be spent and applied in the discretion of the said 
mayor and corporation in the best way for the use or benefit 
of the said borough town, or of the inhabitants thereof, 
or of the institutions in the said borough.' The question 
was whether this was a good charitable gift. In opposition 
to the gift, reliance was placed on the alternative words ' or 
of the institutions in ' ; and it was contended that there was 
nothing to limit the institutions to charitable institutions, 
in the legal sense of the term, but tbat the gift might be 
applied to a club or a co-operative store, and that, as con- 
sistently with the will tbe gift might be applied to otlier 
than strictly charitable purposes, the gift was bad. 
Wickens, V.-C, however, decided otherwise. He thought 
it was clear that public institutions were meant, and that 
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to hold that the expression might include a private institution 
would be to do what is deprecated by Lord Cairns in Dolctn 
V. Macdermot ; that the practical rule is whether, on the 
fair and natural construction of the words used, aU the pur- 
poses are charitable or public purposes. If so, the gift would 
be good; and he held it to be so in that case." 

In a Scotch case, Houston v. Burns, [1908] A. C. 337, 
where Re Allen was not cited, the House of Lords held that 
a gift for such public henevolent or charitable purposes "in 
connexion with the parish of L. or the neighbourhood," as 
the trustees. should think proper, was void for uncertainty, 
and the dictum of Lord Komilly in Dolan v. Macdermot, 
L. R. 5 Eq. 60, was declared by Lord Finlay, L.C., not to be 
correct, and is said in the head-note to be overruled. Lord 
Finlay, L.C., stated, however [1918] A. C. at p. 341), that 
" the addition of a local limit might well make a difference 
in favour of a bequest if the tequest was in favour of institu- 
tions within a certain area, the particular to be selected by 
the trustee." Lord Shaw, who agreed with Lord Finlay (at 
p. 349), said: "Local limitations do come into' play and 
make the bequest effective if and when they provide the 
means of identifying the pajtioular objects or institutions 
which the testator has meant to benefit. I am of opinion 
that the local connexion cannot limit the area of selection of 
purpose, unless the reference of the testator is to persons, 
societies, agencies, or institutions actually existing or pro- 
jected to be established in a particular district." In Be 
Bennett, [1920] 1 Ch. 305, the effect of Houston v. Burns 
was considered by Eve, J . ; there there was a gift of residue 
upon trust to apply such parts thereof as were applicable 
by law for charitable legacies, in such manner as the trustees 
should think fit " for the benefit of the Schools, and charitable 
Institutions, and poor, and other objects of charity, or any 
other public objects in the parish of F." Eve, J., decidal 
that the words " or any other public objects " were not dis- 
junctive, and stated: "Houston v. Burns applies only to 
cases where the gift for public purposes, or public objects is 



GIFTS FOR PURPOSES BENEFICIAL TO THE COMMUNITY. 107 

read disjunctively from the gift for charitable purposes. 
Until this severance is imported into the construction of the 
instrument under consideration the decision is not in point, 
but once read the gifts disjunctively then an elemfent of un- 
certainty is introduced, which is not removed by the power 
of selection being restricted in exercise to a particular parish. 
Beyond this the decision does not, in my opinion, affect any- 
thing that was said or decided in Dolan v. Maedermat, and 
although no doubt the judgment in In re Allen is open to 
criticism in so far as it proceeds upon the acceptance of Lord 
Eomilly's dictum, touch else survives to support the decision, 
and I regard it as still good law and an illustration of the 
principle laid down in Dolan v. Macdem&ot." It will be 
observed that Swinfen Eady, J., in Re Allen, [1905] 2 Ch. 
at p. 407, remarked, after citing Dolcm V. Macderrnot, " That 
case bears a close resemblance to the present, and in principle 
is in no way distinguishable from it." It will alsOi be 
observed that the decision in Houston v. Burns was not 
founded upon any distinction between English and Scotch 
law, that Be All&n, was not explained, distinguished, or even 
cited in the House of Lords, and that the view that Houston 
v. Burns only applies where there is a disjunctive gift for 
public ^purposes does not wholly remove the difficulties which 
that decision has now introduced into any attempt to state 
the law upon this point definitely. 

Other cases are Wilkinson v. Barber, L. R. 14 Eq. 96 
(objects of public utility in Sheffield); A.-G. v. Earl of 
Lonsdale, 1 Sim. 105 (purposes conducing to the good of 
the county of W. and especially to the parish of L.); Jones 
V. Williams, Amb. 651 (water supply to the town of 0.); 
Mayor, etc. of F aver sham v. Ryder, 18 Bea. 318; 5 De 
G . M . & G . 360 (for the beneiit and ornament of the town of 
F.). In Be Mann, [1903] 1 Ch. 232, a gift for the benefit 
of the Mann Institute, which had been erected by the testatrix 
for the general benefit of the inhabitants of M., was held to 
be a good charitable gift . 

There are miany oases in which funds devoted for the 
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benefit of particular towns .by Act of Parliament or Crown 
Charter have been held to be impressed with a charitable 
trust. Cases are A.-G. v. Brown, 1 Swanst. 265 (parlia- 
mentary grant of a duty on coals to protect Brighton against 
the sea); A.^G. v. Heelis, 2 Si. & St. 67 (proceeds of sale 
and rents to be applied in paving, lighting, &c.); A.-G. 
V. Mayor of Duhlm, 1 Bli. N. S. 312 (rates for water 
supply); A.'G, v. Mayor, dc. of Carlisle, 2 Sim. 437 (rents 
to be applied in maintaining the peace); A.-G. v., Corpora- 
tion of Shr.ewshury, 6 Bea. 220 (tolls for repairing bridges); 
A.-G. V. Eastlake, 11 Hare, 205 (rates for paving, light- 
ing, watching, &c.); A.-G. v. Bushhy, 24 Bea. 299 (use of 
a tenement for the dischaige of the tax of the commonalty of 
G. to King Henry VII.). 

The effect of the Municipal Corporations Act, 1835 (5 & 
6 Will. 4, c. 76), s. 92, is to impress the corporate property of 
the Corporation named in Schedule A. with a trust for the 
public benefit of the inhabitants, and the improvement of the 
borough — that is a charitable trust. (See A.-G. v. Mayor, 
dc. of Liverpool, 1 Myl'. & Cr. 171, 201; A.-G. v. Aspinall, 
1 Keen, 513; 2 Myl. & Cr. 613; A.-G. v. Mayor, dc. of 
Dublin, 1 Bli. N. S. 312.) 

And where land was held for the use and benefit of a 
parish in the City of London, it was held that the property 
was charity property within the meaning of the City of 
London Parochial Charities Act, 1833, Re St. Botolph 
Without, Bishopsgate Parish Estates, 35 Ch. D. 142. 

A legacy to a parish is presumed to be charitable (see ante, 
Ch. VI. pp. 60 et seq., and Ch. VIII., p. 89). 

In Finnis d Young to Forbes d Pochin (No. 1), 24 
Ch . D . 587, land purchased by one of the wards of the City 
of London out of the common moneys belonging to the waixl, 
for the purpose of providing a ~vvatch house and suitable 
rooms was held by Bacon, V.-C, not to be subject to a 
charitable trust. Sed queer e, see Baylis v. A.-G., 2 Atk. 
239. 

In Wilson v. Barnes, 38 Ch. D. 507, Queen Elizabeth 
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hayd granted to the copyhold tenants of a manor certa;in woods 
for and towards the reparation of certain sea dykes. This 
was held to be charitable.* 

In Wright v. Herbert, 9 Mod. 64, land at W was con- 
veyed to the intent that the inhabitants of the village 
might pasture cows there. This was held to be a good chari- 
table trust (see per Lord Selborne in Goodman v. Mayor of 
Saltash, 7 App. Cas. 642). A.-G. v. Cashell, 3 Dr. & W 
294, is a similar case. 

In Be ChristchiATch Inchsure Act, 38 Ch. D. 520, affirmed 
s. n. A.-G. V. Meyriclc, [1898] A. C. 1, Inclosure Com- 
missioners had allotted 435 acres of waste for a turf common 
for the use of the occupiers of certain cottaiges; it was held 
that this was a charitable trust. Lindley, L.J., in deliver- 
ing the judgment of the Court of Appeal, said: "Had it 
not been for the decision of the House of Lords in Goodman 
V. Mayor of Saltash, 7 App. Cas. 633, we should have felt 
great difficulty in holding this trust to be a charitable trust. 
For, although the occupiers of these cottages may have been, 
and perhaps were, poor people, the trust is not for the poor 
occupiers, but for all the then and future occupiers, whether 
poor or not. Moreover, the trust is not for the inhabitants 
of a parish or district, but only for some of such persons. 
The trust is for a comparatively small and tolerably well- 
defined class of persons. " The class consists of all the then 
and future occupiers of the cottages; and there may be several 
occupiers of one cottage. The class, however, though limited, 
is as to its members uncertain, and is liable to fluctuation, and 
the trust for the class is perpetual. This being the case we 
are unable to distinguish this case from the trust which both 
Lord Selborne and Lord Cairns held to be a charitable trust, 
and therefore valid, in Goodman v. Mayor of Saltash." 

Re Normch Town Close Estate Charity, 40 Ch. D. 298, 
was decided on similar grounds. 

On the other hand in Re Drummond, [1914] 2 Ch. 90, a 
trust to contribute to the holiday expenses of workpeople 
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employed in a depai-tment of a company was held to be a trust 
for private individuals and therefore not charitable, and void 
for perpetuity. When, however, the purpose of such a trust 
was the relief of poverty, Ee Gosling, 48 W. R. 300; or the 
advancement of education. Re Mellody, [1918] 1 Ch. 228, 
the fact that the number of objects to benefit was restricted 
did not prevent the gift from being charitable. 

Other kinds of public purposes for the beneiit of a locality 
are, "repairs of bridges, ports, havens, causeways, churches, 
sea banks and highways," which are expressly mentioned in 
the statute of Elizabeth. Cases are Ee Rail's Charity, 14 
Bea. 115 (repair of bridge and church); A.-G. v. Corporation 
of Shrewsbury, 6 Bea. 220 (repair of bridges, gates, towers 
and walls of the town); Forbes v. Forbes, 18 Bea. 552 (build 
a bridge at S.); A.-G. v. Bay, [1900] 1 Ch. 31 (build and 
repair galleries in a church, construct and repair a causeway); 
A.-G. V. Harrow School, 2 Ves. Sen. 551 (repair a highway). 

The statute also mentions " the relief stock or maintenance 
for houses of correction" as charitable, Duke, 109, 136; 
A.-G. V. Heelis, 2 S. & St. 67, 76. 

The provision of a workhouse and cemetery is charitable, 
A.-G. V. Blizard, 21 Bea. 233. 

The statute also mentions " marriages of poore maides." 
In Ee Cohen, 36 T. L. R. 16, a bequest for the benefit of 
deserving Jewish girls on their marriage was held by 
Peterson, J., a good charitable gift. The judge was not 
prepared to say that the word "deserving" necessarily in- 
volved that the recipient of the gift should be poor, but held 
that the gift could be supported on the ground that it was 
for a purpose beneficial to the community, being a gift to 
encourage marriage among the Jews. This would seem to 
be a case in which the community is represented by only a 
section of the public. 

One of the charitable purposes mentioned in the statute 
of 43 Eliz. is the relief or redemption of prisoners or captives. 
Before the abolition of imprisonment for debt, gifts to 
release debtors from prison were good charitable gifts. Re 
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Prison Charities, L. R. 16 Eq. 129; A.-G. v. Hankey, 
L. R. 16 Eq. 140 n.; Mercers' Company v. A.-G., 2 Bli. 
N. S. 165; A.-G. V. Fishmongers' Ccnwpany, Kneseivorth' s 
Will, 5 M. & Or. 11; Mayior of Lyons v. Advocate-General 
of Bengal, 1 App. Cas. 91; A.-G. v. Painter Stainers' 
Company, 2 Cox Eq. 51. 

By sect. 11 of the Act for the Relief and Release of poor 
distressed Prisoners for Debt, 1670 (22 & 23 Car. 2, c. 20), 
commissioners were appointed to look after trusts of this 
iia,ture. 

In Duke, B. 131, it is stated that "A gift was made 
to relieve such as were imprisoned for their oonscience sake. 
It was agreed in Throgmorton and Gray's Case (41 Eliz. 
(1599)), that if they were in prison in subjection to the 
law upon condenmation, they were relievable; if upon 
obstinacy, not to be relieved by the charity of the law." 

In Thrupp v. Collett (No. 1), 26 Bea. 125, a bequest to 
procure the discharge of persons committed to prison for 
non-paytaent of fines, fees or expenses under the game laws 
was held to be against public policy and bad. 

Trusts for the benefit of animals may be charitable, numani- 
Trusts for the benefit of particular animals are not chari- tarian 

T)U17D0H0B ' 

table and cannot be enforced, at any rate directly, because an ^^jmaig. 
animal cannot sue. But such trusts may be good in the 
sense that a trustee may carry them into effect without com- 
mitting a breach of trust, provided that the trust does not 
infringe .the rule against remoteness or perpetuities. And 
here it may be observed that according to the better opinion 
the lives in being within the meaning of the rule must be 
those of human beings and not of animals. 

In Re Dean, 41 Ch. D. 552, an annual sum was given to Horses and 
trustees to be applied in the maintenance of the testator's 
horses and hounds for the time being and in maintaining the 
stables and kennels. North, J., held that the trust was valid 
although not a charity, and although its execution could not 
be enforced by anyone. So a gift for the maintenance of 
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certain horses was assumed to be valid in Mitford v. 
Reynolds, 1 Ph. 185. 

The ground on which trusts for the benefit of animals are 
held charitable seems to be that such trusts are for the benefit 
of mankind, although sometimes the fact that the animals 
benefit is considered to be sufficient. Thus in Re Cranston 
[1898] 1 Jr. E. at p. 446, FitzGibbons, L.J., said: "Any gift 
which proceeds from a philanthropic or benevolent motive, 
and which is intended to benefit an appreciably important 
class of our fellow creatures (including under decided cases, 
animals) and which wiU confer the supposed benefit without 
contravening law or morals will be charitable." This was 
quoted with approval by Lord Cozens-Hardy, M.E., in Be 
Wedgwood, [1915] 1 Ch. at p. 117 

Cruelty. In Re Foveaux, [1895] 2 Ch. 501, Chitty, J., said: 

" Cruelty is degrading to man; and a society for the suppres- 
sion of cruelty to the lower animals, whether domestic or not, 
has for its object, not merely the protection of the animals 
themeelves, but the- advancement of morals and education 
among men." * 

In accordance with these principles we find that the follow- 
ing gifts have been held charitable: — 

" For the founding, establishing and upholding an institu- 
tion for investigating, studying and without charge beyond 
immediate expenses, endeavouring to cure maladies, dis- 
tempers and injuries any quadrupeds or birds useful to man 
may be found subject to," University of London v. 
Yarrow, 1 De G. & J. 72; "Towards the establishment in 
the neighbourhood of London or Westminster of slaughter- 
houses away from densely populated places in which they are 
situated, and for the relief of and protection from cruelty to 
the animals taken to be slaughtered," Tatham v. Drumnumd,' 
4 De G. J. & S. 485 (see Maash v. Means, 3 Jur. N. S. 

Animala. 790, and Re Vallance, Seton, 7th ed. 1304; " The protection 
and benefit of animals," Re Wedgioood, [1915] 1 Ch. 113; 

Dogs. "The Home for lost dogs," Re Douglas, 35 Ch". D. 472; 

Cats. "Home for starving and forsaken cats," Swifte v. A.-G. 
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for Ireland, [1912] 1 Ir. E. 133; Societies for the suppression Aiti- 
of vivisection, Re Foveaux, [1895] 2 Ch. 501; Armstrong ^'''"*"*^°"- 
V. Reeves, 25 L. R. Ir: 325. (See Commissioners of Income 
Tax V. Pemsel, [1891] A. C. 531, at p. 550.) 

In A.-G. V. Whorwood, 1 Ves. Sen. at p. 536, counsel, Sparrows, 
during the argument, said: " The Court has refused carrying 
into execution a particular turn of mind, though it was not a 
superstitious or illegial, but an indifferent use; as to feed 
sparrows, &c." But if feeding birds is a moral act a trust for 
the purpose mig'ht be held to be charitable upon the principle 
stated by Chitty, J., in Be Faveaux (supra). 

In Re Joy, 60 L. T. 175, a society for united prayer for Prayer for 
protection of animlals from cruelty was held not to be chari- *"""»!*■ 
table. Private prayer was there considered to be for the 
benefit of the persons who pray and not as a normal method 
of achieving a benevolent purpose. So among the religious 
orders, it is only the active, and not the contemplative, that 
are regarded in law as charitable. Cocks v. Manners, L. E,. 
12 Eq. at p. 585; Re Delany, [1902] 2 Ch. at p. 648. See 
ante, p. 84. 

Gifts to promote vegetarianism axe also held to be chari- Vege- 
table, Re Cranston, [1898] 1 Ir. R. 431; Re Slatter, 21 t^ri^^™*- 
T. L. R. 295. 

In University of London v. Yarrow, 1 De G. & .J. at Prevention 
p. 80, Lord Cranworth, C, said: " Nor do I entertain a doubt °^^^ 
that it would be a good charity to establish an institution 
for investigating and removing the oauses of the potato 
disease, and of the vine disease, for it would be a most bene- 
ficial establishment for mankind in general." 

On this principle where a testator, after reciting that he Botanic 
trusted it would be a public benefit, devised his freehold ^»''^e"- 
botanic garden and his real and personal estate to trustees in 
trust to preserve the garden, it was held that the devise was 
void under the Georgian Mortmain Act because his motive was 
charitable, Toumley v. Bedwell, 6 Ves. 194; see also Harrison 
V. Corporation of Southampton, 2 Sm. & G. 387; Lord 
St. Leonards thought the decision depended on the vague- 

T. " 
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ness of the expression "public benefit," Egerton v. Earl 
Brownlow, 4 H. L. C. at p. 242; see also Be Verrall, [1916] 

1 Ch. 100, post, p. 118. 

A gift to the govemment for the benefit of the public 
is a good charitable gift, Nightingale v. Goulhurn, 2 Ph. 
594. In Smith v. Kerr, [1900] 2 Ch. 511; [1902] 1 Ch. 
774, a trust for the good of the gentlemen of the Society of 
Clifford's Inn and for the benefit of the Commonwealth was 
held charitable. 

Gifts to increase the efficiency of the army, as for main- 
taining a library and purchasing plate for the officers' mess 
of a regiment, Re Good, [1905] 2 Ch. 60; Be Donald, [1909J 

2 Ch. 410; or for providing prizes for competition among 
cadets, Be Barker, 25 T. L. E. 753, are charitable. 

So a gift to a volunteer corps, Be Lord Stratheden and 
Campbell, [1894] 3 Ch. 265; or for a prize for shooting, 
Re Stephens, 8 T. L. R. 792; or for fortifying a 
town, A.-G. V. Dartmouth Corporation, 48 L. T. 933, is 
charitable . 

Similarly a gift towards the reduction of the National 
Debt would seem to be charitable, Ashton v. Lord Langdah, 
4 De G. & Sm. 402; Newlamd v. A.-G., 3 Mer. 684; 
Thellusson v. Woodford, 4 Ves. 227; see Commissioners 
of Income Tax v. Pemsel, [1891] A. C. at p. 544; and 
British Museumv. White, 2 Si. and Stu. 594, as to this case. 

Testators sometimes give directioms to publish books. A 
bequest for the purpose of printing and circulating worksi 
of a religious tendency or for the purpose of extending ths 
knowledge of the Christian religion is charitable, Thornton 
V. How^, 31 Bea. 14; see also Marsh v. Means, 3 Jur. N. S. 
790 ; a trust to publish a book which is against public policy 
is bad, De Themmines v. De Bonneval, 3 Russ. 288. But 
it is not easy to determine how far a trust to publish a book 
which is not for the advancement of religion is charitable. 
Possibly some books would be held to be for the advancement 
of education, and therefore a trust to publish these would be 
charitable. If the trust were not charitable it might be 
good in the sense that a direction to erect a monument is 
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good, that is to say that the executors might, if they chose, 
lay out the money in that way, but if they did not no one 
oould enforce it and the residuary legatee would get the 
benefit. If such a trust were perpetual it would be bad as 
a perpetuity. 

In Tyrrell v. Whinfield (1877), W N. 99, the testator 
gave to trustees his manuscript work called "The Ethics of 
the Future," and the copyright of the same, upon trust within 
twelve months after his death to publish, or take means by 
publication and compiling, to disseminate and promote the 
views expressed in such work, and for the purpose of effectuat- 
ing and carrying out the bequest he gave them 2,000Z. to 
he applied by them for the purposes of the bequest. Counsel 
agTeed that the bequest was like one made for the payment 
of the costs of erecting a tomb and that legacy duty was 
payable. The V.-C. held that the legacy duty was not 
payable on the 2,000Z. Apparently this means that the duty 
was payable out of residue. The case, as reported, does not 
throw any light on the question whether the bequest was 
charitable . 

In Thompson v. Thompson, 1 Coll. 381, after directing 
certain payments, including a sum not exceeding 501. a year 
to a literary man, out of a moiety of the income of his 
personal estate, the testator directed (clauses 4-8) that the 
remainder of the said half, if any, should be given in occa- 
sional sums to deserving literary men, or to meet expenses 
connected with his manuscript works. In a testamentary 
paper referred to in the wiU, the testator gave directions as 
to the selection of the literary annuitant and stated, " He 
must be a believer in Christianity. This is an indispensable 
qualification," and he continued, " My object is to give assis- 
tance to a worthy literary person, who hath not been success- 
ful in his career, and as far as possible to enable him to assist 
in extending the knowledge of those doctrines in the various 
branches of literature to which I have turned my attention 
and pen, in order to ascertain what appeared to be truth; and 
to teach it to those who would listen. Should any of the 

8(2) 
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manuscripts be published, if the gentleman chosen can be 
useful, he should preferably be employed, and receive a fair 
reward for his care and trouble." ShadweU, V.-C, said: 
" My opinion is, that,^ supposing a certain property devoted 
to this purpose, it is the establishment of that which the 
law of England considers a charity, — a public purpose falling 
within the definition of the expression ' charitable purposes,' 
and that the law wiU, accordingly, give effect to it. Under- 
standing it to be admitted that the testator's writings, 
published and unpublished, contain nothing irreligious, 
illegal or immoral, I have no doubt that this is a legal dis- 
position, according to the law of England." In reference 
to the gift of residue the learned Vice-Chanoellor said: 
" Now, if the words ' deserving literary men ' imported what 
we call here a charitable intention, and if the profits of the 
manuscript works were also devoted to what we call charitable 
purposes, perhaps there might be no difficulty; but the pro- 
vision made by him respecting the produce of his manuscript 
works devotes a portion of them to purposes not charitable, 
to the benefit of members of his family; and as the gift is 
alternatively ' to deserving literary men, or to meet expenses 
connected with my manuscript works,' as the trustees do not 
act, and as it is plain they were not intended to take bene- 
ficially, I am of opinion that this clause 4-8, the sectioji 
No. 4 in page 8, wholly fails; that, whatever it is which was 
intended to be given under these words, it is not disposed of." 
In Boiuman v. Secular Society, Limited, [1917] A. C. 
PoUtioal 406, at p. 442, Lord Parker said: "A trust for the attain- 

pu ca ions. ^^gj^j. ^^ political objects has always been held invalid, not 
because it is illegal, for ^everyone is at liberty to advocate or 
promote by any lawful means a change in the law, but 
because the Court has no means of judging whether a pro- 
posed change in the law wiU or will not be for the public 
benefit and therefore cannot say that a gift to secure the 
change is a charitable gift. The same considerations apply 
when there is a trust for the publication of a book. The 
Court will examine the book, and if its objects be charitable 
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in the legal sense it will give effect to the trust as a good 
charity, Thornton v. Howe, 13 Bea. 14; but if its object be 
political it will refuse to enforce the trust, De Themmines v. 
De Bonneval, 5 Russ. 288." 

" A gift, the object of which is the encouragement of a Sport, 
mere sport or game primarily calculated to amuse individuals 
apart from the community at large, cannot upon the 
authorities be held to be cliaritable, though such sport or 
game is to be to some extent beneficial to the public" (per 
Lopes, L.J., in Re Nottage, [1895] 2 Ch. 649, where a 
trust to provide a prize for yacht racing was held not to be 
charitable). 

So a gift for a chess club is not charitable, Re Simin, 99 Chess club. 
L. T. 604. 

But in Re Mariette, [1915] 2 Ch. 284, Eve, J., held Fives court, 
that a gift to build fives courts and to provide a prize at the 
atlilstic sports at a school was charitable on the ground that 
games were a necessary part of education. Apparently on 
the same principle the gift in Re Mellody, [1918] 1 Ch. 
228 {ante, p. 66), was held charitable by the same judge. 
These decisions go to the verge of the law. 

In Commissioners of Income Tax v. Pemsel, [1891] A. C. Miscellaneous 
at p. 571, Lord Herschell said: "Many examples may, I 
think, be given of endowments for the relief of human neces- 
sities, which would be as generally termed charities as 
hospitals or almshouses, where, nevertheless, the necessities 
to be relieved do not result from poverty in its limited sense 
of the lack of m^oney. Taie, for example, an institution for 
saving the lives of shipwrecked mariners. Its object is to 
render assistance to those in dire want of it, to meet a form 
of human need which appeals to the benevolent feelings of 
mankind, but not one which has its origin in the lack of 
money. Nevertheless, I do not believe that anyone would 
hesitate to call it a charity, or to say that money expended 
in rescuing drowning men was applied to a charitable pur- 
pose. Or again, what of a society founded for the protection 
of children of tender years from cruelty? Would not this 
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be cxjmmonly described as a charitable purpose? And yet 
it is not pecuniary destitution that creates the necessity which 
such a society is designed to relieve . It is the helplessness of 
those who are objects of its care which evokes the assistance 
of the benevolent. 1 think, then, that the popular concep- 
tion covers the relief of any form of necessity, destitution, 
or helplessness which excites the compassion or sympathy of 
men, and so appeals to their benevolence for relief." 

Thus gifts for providing a lifeboat, Johnston v. Swan, 
5 Mad. 457; or to the Royal Lifeboat Institution are chari- 
table, Thomas v. Howell, L. R. 18 Eq. 198; He Richardson's 
Will, 58 L. T. 45; Re David, 5 Times L. R. 320; Lems 
■Y.B0etefeur (1878), W. N. 21; (1879), W. N. 11. 

A gift " to encourage artistic pursuits or assist needy 
students in art," was held not charitable in Re Ogden, 25 
T. L. R. 382. See also M'Caig v. Glasgow University, 
[1907] S. C.231. 

Where a society was incorporated for the purposes of pro- 
moting the preservation, "for the benefit of the nation," of 
lands and buildings of beauty or historic interest, and as 
regards lands for the preservation (so far as possible) of 
their natural aspect, features, and animal and plant life; 
these purposes were declared charitable in Re Terrall, (1916) 
1 Ch. 100. 

In Lechmere v. Cutler, 24 L. J. N. S. Ch. 647, Wood, 
V -C, said: "Nobody questions that the maintenance of 
lunatics, is humane and charitable," but he held that an 
asylum built after the testator's death under the compulsory 
provisions of an Act of Parliament and supported by rates, 
was not entitled to a bequest to the treasurer for the time 
being of a lunatic asylum thereafter to be instituted "for 
the humane and charitable purposes of that institution." 

A trust for " emigration uses " is not charitable. Re 
Sid7iey, [1908] 1 Ch. 488. 

Livery companies of the City of London are not charities, 
unless there is something special in their charters. Re 
Meech's Will, [1910] 1 Ch. 426. 
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CHAPTER X. 

INDEFINITE AND INCOMPLETE CHARITABLE GIFTS. 

Testators frequently express their charitable intentions in 
vague and general term's without specifying the object of 
their bounty. Such gifts, if not charitable, would fail tJnoertamty. 
because the object is uncertain. We shall find later, hgwever, 
that where there is a general intention in favour of charity 
(see the Chapters on Cy-pres and Sign Manual), a charitable 
gift does not fail because the object of the gift is uncertain. 
It is therefore necessary to determine what expressions or 
types of expressions are sufficient to indicate a general chari- 
table intention, and to prevent a gift expressed in vague terms 
from failing for uncertainty . As this is always a question of 
construction of the particular will it is not surprising to 
find that the cases do not lay down many clear principles, 
and that so'me of the decisions are difficult to reconcile with 
others. 

It will be remembered that charity comprehends gifts for 
the relief of poverty, the advancement of religion, the ad- 
vancement of education and certain purposes beneficial to the 
community not falling under any of the three preceding 
heads. In previous chapters we have discussed what types 
of particular gifts come under these heads, and some of the 
cases there referred to may be of assistance in determining 
whether expressions of a vaguer kind indicate an intention 
in favbur of charity generally. 

A gift "for charity" or "for charitable purposes" is 
clearly charitable, A.-G. v. Berryman, 1 Dick. 168; A.-G. 
v. Herrick, 2 Amb. Y12; Leggex. AsgiU, 1 T. & R. 265 n.; 
Moggridge v. Thackwell, 3 B. C. C. 517; 1 Ves. J. 464. 

Sometimes testators use the expression "private charity." 
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Mvate Thus in Ommcmney v. Butcher, T. & E. 260, the testatrix, 

after making various bequests, said: "In case there is any 
money remaining, I should wish it to be given in private 
charity." Sir T. Plumer, M.E., in the course of his judg- 
ment said: " The amount is small, but the principle is con- 
siderable. It appears to m'e that this case falls within the 
principle of the cases cited in which there is no object suf- 
ficiently definite to give the Crown jurisdiction, or to enable 
the Court to execute the trust. There is no case in which 
private charity has been made the subject of disposal in the 
Crown, or been acted upon by this Court. The charities 
recognized by this Court are public in their nature, they are 
such as the Court can see to the execution of. In this case the 
difference is obvious; if a party is to execute the purpose of 
this testator he cannot give to public charities; the disposition 
must be confined to private charity. In what respect does 
private charity differ from benevolence? Assisting in- 
dividuals in distress is private charity, but how can such a 
charity be executed by the Court or by the Crown? In all 
cases the general principle is, that the trust must be of such 
a tangible nature as that the Court can deal with it; where 
it is mixed up with general moral duty it is not the subject of 
the jurisdiction of a Court of Justice. Private charity is in 
its nature indefinite, — how can it be controlled, how can it 
be carried into execution? As a general purpose of charity 
the object of this testator cannot be carried into execution, as 
a trust it is not sufficiently specific or definite. The sura 
in question must therefore go to the next of kin " (pp. 273, 
274). 

This case overrules Johnston v. Swarm, 3 Mad. 457, where 
a gift for public or private charities was held good; and 
qualifies, if it does not overrule, Waldo v. Caley, 16 Ves. 
Jr. 206, where the words were "in promoting charitable 
purposes as well those of a public as of a private nature"; 
a case followed nevertheless by Sir John Leach, M.R., in 
Horde v. Earl of Sufolk, 2 My. & K. 59. (As to all 
these cases see Ellis v. Selby, 7 Sim. 352; 1 My. & Cr. 286.) 
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But in an Irish case, Be Sinclair's Trust, 13 L. E. Ir. 150, 
Porter, M.E.., said: " I do not attach any coercive force to 
the use of the word 'private.' That word is of an elastic 
chara^rter; and while no doubt private charity may mean 
tihe exercise of personal benevolence or liberal feeling in 
individual cases, still there may be private charities or private 
religious purposes which fulfil all the conditions of charities 
recognized by law. A testator may well assume that there 
is a distinction between charities available for all and 
charities which are restricted to a special class or administered 
by individuals without the intervention of any corporate or 
collective organization and he may not improperly express 
this distinction by the use of the words ' public ' and 
'private.' " 

Lord Hardwicke, L.C., in Anon., 3 Atk. 277, described a 
voluntary society to provide by weekly subscriptions for its 
necessitous members as "in the nature of a private charity." 

But it does not necessarily follow that the expression Public 
"public charity " is identical with "charity." The context «li™*y- 
of the will may indicate what is meant. The expression 
"public charity" is also used by the legislature. Thus, 
sect. 39 of the Act 8 Anne, c. 9 (which is now replaced by 
the Stamp Act, 1891), exempted indentures of apprenticeship 
from stamp duty where the apprentice is placed out at the 
charge of any public charity. In Hex v. St. Matthew, 
Bethnal Green, Burr. S. C. 574, the apprentice had been 
placed out by the trustees of a voluntary yearly contribution 
of inhabitants of W. for the purpose of putting out boys 
and girls apprentices who had been brought up at the charity 
school of W. This was held to be a public charity. In 
RexY. CUfton-upon-Dunsmore, Burr. S. C. 697, a bequest 
"to Clifton 501. to be given as my brother thinks fit; some 
on't to put out children apprentices," was held to create a 
public charity within the meaning of 8 Anne, c. 9, s. 39. 

So where by a Local Government Act, 6 Geo. 4, c. cxxxii., 
s. ciii., homes or buildings used and occupied exclusively 
for the purposes of public charity were exempted from 
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certain rates, it was held that an orphanage for the children 
of deceased railway servants was exempt as a public charity. 
Hall V. Derby Sanitary Authority, 16 Q. B. D. 163; Shaw 
V. Halifax Corporation, [1915] 2 K. B. 170. 

In A.-G. V. Peiree, Barnardiston, Ch. Eep. 208; 2 Atk. 87, 
the testatrix said: " I give to all the public charities to which 
dear Mrs. S. has given any legacies by her will 800,?. 
a-piece." Amongst other charitable bequests Mrs. S. had 
given 1,000L to poor housekeepers and 200Z. to the parish 
of S., to bo distributed amongst those that were at that time 
lame or visited with sickness. In the course of his judg- 
ment Lord Hardwicke, L.C., said (Barnardiston, p. 209): 
" It has been objected that some of the charities are of per- 
petual continuance; and thence it is insinuated as if the 
word ' public ' could properly be applied to those charities 
only; but it is observable that there are other charities, which 
are of as general a nature as those, and therefore may (xjually 
be called public. The charities fixed on, as not public, are 
those to the poor housekeepers and the poor of S. With! 
respect to the first, it has been said that one of the persons 
who had the power of distributing that charity is dead. 
But that can make no difference. And as to the charity of 
S. it may as properly be called a public charity as that to 
the parish of M." (See also the Report in 2 Atkins, where 
the judgment is differently reported.) See also Nash v. 
MorUy, 5 Bea. 177. 
Religion. The Courts have gone rather far in construing vague ex- 

pressions to indicate the purpose of advancing religion, and 
it is difficult to deduce any clear principle from the cases. 
See Chapter VIII. 

A gift of residue " to promote true religion in the world 
in general and the comfort of the servants of God iu 
particular," was held void, although it was said that the 
first clause, had it stood alone, might have been valid, Budget 
V. Huljord (1873), W. N. 175. The uncertainty of a gift 
for "missionary purposes," which of itself is not charitable, 
Scott V. Brownrigg, 9 L. E. Ir. 246, has even been allowed 
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by the Courts to be overcome by the admission of extrinsic 
evidence. Re Kenny, 97 L. T. 130; Re Rees, [1920] 2 Ch. 
59, and such gifts have thus been held definitely charitable. 

Perhaps the cases which have gone furthest are Re Scow- 
croft, [1898] 2 Ch. 638, where the gift was for the further- 
ance of conservative principles and religious and mental im- 
provement; Re Pardoe, [1906] 2 Ch. 184, where there was 
a gift of money to bell ringers who should ring a peal of bells 
on the anniversary of the restoration of the monarchy; and 
Re Charlesworth, 101 L. T. 908, where there was a gift 
of debenture stock upon trust to appropriate the dividends in 
payment of the expenses' of the annual dinners of a voluntary 
society of clergymen who met together for mutual counsel; 
in all of which cases the gifts w'ere held charitable. 

On the other hand in Dunne v. Byrne, [1912] A. C. 407, 
a gift to a bishop to be used and expended wholly or in part 
as he might judge most conducivo to the good of religfon in 
his diocese, was held not to be charitable and to be void for 
uncertainty, and in Browne v. Yeall, 10 Ves. 27, " the interests 
of virtue and religion and the happiness of mankind," were 
held not to be charitable purposes. 

If the expressions used by the testator do not refer to 
charity in general, or to the relief of poverty or the advaace- 
ment of religion or education in p-articular, it is necessary to 
consider whether they indicate a charitable purpose, coming 
under the fourth of Lord Macnaghten's heads as " a purpose 
beneficial to the community not falling under any of the 
three preceding heads." For a general discussion of gifts 
under this head, see Chapter IX. 

There is no general way in which such purposes can be 
described and except on one or two points the cases afford 
us little assistance. 

In the eye of the law philanthropy and benevolence are Benevolence, 
not necessarily charitable, James v. Allen, 3 Mer. 17 (bene- 
volent purposes); Morice v. Bishop of Durham, 10 Ves. 
522 (objects of benevolence and liberality); Re Macduff, 
[1896] 2 Ch. 451 (philanthropic purposes), but they are in 



124 



CHARITABLE BEQUESTS. 



Conjunctive 
expresBions. 



Charitable or 
otherpnrposes 
at trustee's 
discretion. 



Charitable as 
well as non- 
charitable 
objects. 



General 

overriding 

charitable 

trust; invalid 
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Scotland, Rill v. Bums, cited 2 Dow & 01. 101; Millar v. 
Rouxm, 5 01. & Fin. 99. 

Although benevolent purposes alone are not charitable a 
gift for charitable and benevolent purposes is a good chari- 
table gift, Jemmit v. Verrill, Amb. 585; so for charitable 
and deserving objects, Be Sutton, 28 Oh. D. 464; or for 
charitable and benevolent institutions, Re Best, [1904] 2 Oh. 
354; or for benevolent objects, A.-G. for Netv Zealand v. 
Brown, [1917] A. 0. 393. These cases would seem to over- 
rule Williams v. Kershaw, stated 1 Keen, 227 (benevolent, 
charitable and religious purposes) . But see Re Eades, [1920] 
2 Oh. 353. 

Frequently the gift is for purposes some of which are 
charitable and some are not. Sometimes the testator gives 
a power to his trustees to select the objects and sometimes 
he does not. Sometimes again the trustees are not willing to 
select-. 

Lord Davey, in Hunter v. A.-G., [1899] A. 0. 309, 
distinguishes three classes of cases: — First, "where chari- 
table purposes are mixed up with other purposes of such a 
shadowy and indefinite nature that the Oourts cannot execute 
them (such as ' charitable or benevolent ' or ' charitable or 
philanthropic ' or ' charitable or pious ' purposes), or where 
the description includes purposes which may or may not be 
charitable (such as ' undertakings of public utility '), and a 
discretion is vested in the trustees." In these cases the gift 
fails for uncertainty. 

Secondly, "where the trustees have a discretion to appor- 
tion between charitable objects and definite and ascertainable 
objects non-charitable the trust does not fail; but in default 
of appointment by the trustees the Oourt will divide the fund 
between the objects charitable and non-charitable equally." 

Thirdly, cases " in which there is a general overriding 
trust for charitable purposes, but some of the particular pur- 
poses to which the fund may be applied are not strictly chari- 
table, or one of the two alternative modes of application is 
invalid in law. In such cases the trust is good, and the Oourt 
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will give effect to the g-encral charitable trust, but the trustees 
are restricted from applying the fund to the purposes or in 
the manner which are objectionable." 

In the first of Lord Davey's classes we have cases wliiei-e 
the gift is plainly disjunctive- — for charitable or (some specific) 
non -charitable pui-poses. There are many illustrations of this 
to be found in the reports, and such gifts fail for uncertainty . 
The following are instances of such expressions: — 

Charitable or public, Yezey v. Jarmon, 1 Sim. & Stu. 69; Disjunctive 
Blair v. Duncan, [1902] A. C. 37; hospitality or charity, 
JRe Hewitt, 49 L. T. 587; charitable or other purposes, 
^IMs V. 8elby, 1 My. & Or. 286; charitable purposes or 
encouraging undertakings of general utility, Kendall v. 
Granger, 5 Bea. 300; charitable or benevolent, Se Jarmans 
Estate, 8 Ch. D. 584; Ee Riland's Estate (1881), W. N. 
173; sick poor or any other utilitarian purpose. Re Woodgaie, 
30 Sol. J. 517; charitable or emigration uses or partly for 
one and partly for the other. Re Sidney, [1908] 1 Ch. 126, 
488; to purchase advowsons or for certain specific charitable 
purposes, Hunter v. A.-G., [1899] A. C. 309; civil or 
religious purposes. Re Friends' Free School, [1909] 2 Ch. 
675; for establishing a monastery, or any other religious, 
eccleeiastioal, or charitable institution, Commissioners of 
Charities v. M'Cartan, [1917] 1 I. R. 388. 

In Re Macduff, [1896] 2 Ch. 451, there was a gift for 
"some one or more purposes, charitable, philanthropic or 
" leaving a blank. It was held first that the 
blank did not make the gift bad land that 'the gift was to be 
construed as one for charitable or philanthropic purposes; 
but further that the gift was disjunctive, that philanthropic 
purposes were not necessarily charitable, so* that the gift 
failed . 

In Re Davidson, [1909] 1 Ch. 567, there was a resi- 
duary bequest in trust for the Roman Catholic Archbishop 
of Westminster for the time being, to be distributed by 
him between such charitable, religious or other societies, in- 
stitutions, persons, or objects in connexion with the Roman 
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Catholic faith in England as he should think fit. The gift 
was held void for uncertainty. But in Re Salter, [1911] 1 
Ir. R. 289, where the testator directed the application of 
the income of residue for certain charitable purposes, or to 
such other merely and purely charitable or religious purposes 
for the benefit or advantage of the members of the Church of 
Ireland, or other Protestant denomination in the oounty of 
Carlow, as the trustees should think fit, the gift was held 
charitable. A gift for religious or charitable purposes was 
held not void for uncertainty in Rickerby v. Nichohson, 
[1912] 1 I. R. 343. In Houston v. Burns, [19181 A. C. 
337, a gift "for such public, benevolent, or charitable pur- 
poses in connexion with the parish of L. or the neighbour- 
hood," as the trustees should think proper, was held void for 
uncertainty. But in Re Bennett, [1920] 1 Ch. 305, Eve, J., 
held a gift to be applied as the trustees should think nt " for 
the benefit of the schools, and charitable institutions, and 
poor, and other objects of charity, or any other public objects 
in the parish of F." was a good charitable gift, and not- 
withstanding the words "or any other," that the gift was 
not to be read disjunctively. 

Charitable as As instances of his second class Lord Davey gives A.-G. 

charitable ' ^- ^0|«/Ze«/, 7 Ves. 58a, and Sdushvjy v. Denton, 3 K. & J. 

objects. 529. In the latter case the testator gave a moiety of a sum 

of personalty "to be at the disposal by her will of my deaj 
wife therewith to apply a part to the foundation of a charity 
school or such other charitable endowment for the benefit 
of the poor of Ofiley as she may prefer and under such regu- 
lations as she may prescribe herself and the remainder of the 
said moiety to be at her disposal among my relatives in 
such proportions as she may be pleased to direct." The trust 
to found a school was bad under 9 Geo. 2, c. 36, but the trust 
for endowment was held giood and half the fund was. applied 
for this purpose under a scheme. The other half went to 
the testator's next of kin. 

In Re Piercy, [1898] 1 Ch. 565, the testator gave one- 
tenth of the proceeds of sale and conversion to " such chari- 
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table institutions and objects as my trustees may debermine," 
held a good gift so far as the trustees selected objects 
exempted from tlie op'eration of the Georgian Mortmain 
Act, but bad as to the impure personalty and proceeds of 
sale of realty so far as they selected non -exempted objects. 
This overrules Johnston v. Swann, 3 Mad. 457, and Baker 
V. Sutton, 1 Keen, 224, if and so far as they differ from 
Leitns V. Allenbtj, L. R. 10 Eq. 668. See for other cases 
of this class Chapter XVII. Cy-pres, 2. Failure of Mode. 

As instances of his third class Lord Davey gives Sinnett General 
V. Herbert, L. E. 7 Ch. 232, and Re Douglas, 35 Ch. D. °haSf 

472 . trusts ; invalid 

Sometimes the testator gives a power (not a trust) to named trust, 
persons to distribute port of his estate in charity, as in Where 
Down v. Worrall, 1 My. & K. 561, where the testator a power, 
directed the trustees to settle the unappoinbed part of his 
residuary estate at their discretion either for pious and chari- 
table purposes or otherwise for the benefit of the testator's 
sister and her children. Sir John Leach, M.E., said: 
" Where a disposition is made in favour of charity and the 
trust fails, the Court will interfere and execute the trust; 
but here no disposition is 'made in favour of charity as to the 
unappointed part. The trustees had a personal discretion 
as to the application of the fund ; and, as they have died with- 
out exercising the discretion, this part of tho property is un- 
disposed of by the testator, and belongs to the next of kin." 

The Courts, however, in such cases are astute to find a 
general charitable intention. Be Willis, 65 S. J. 43; revers- 
ing, [1920] 2 Ch. 358. 

But when a testator gives a fund to be distributed by his 
executors or trustees at their discretion and the Court finds 
that from the context this is a gift in favour of charity, the 
gift is charitable and does not fail for uncertainty. Thus, 
in Pocock v. A.-G., 3 Ch. D. 342, the testator gave various 
charitable legacies out of a fund, and directed the residue 
to be given by his executors " to such charitable institutions 
as I shall by any future codicil give the same, and in default 
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of any such gift then to be distributed by my executors at 
their discretion." The testator made no further codicil. It 
was held that this was a gift to charity. 

In Re Garrard, [1907] 1 Ch. 382, the testatrix bequeathed 
400 Z. to the vicar and churchwardens for the time being of 
K., "to be applied by them in such manner as they shall in 
their sole discretion think fit." Joyce, J., said: "Having 
regard to the decision of Kindersley, V.-C, in Thornbur v. 
Wilson (3 Drew. 234, 4 Drew. 350), and see Re Delany, 
[1902] 1 Ch. 642, 646) it is clear that a legacy to the vicar 
for the time being of a parish is a charitable gift for the 

benefit of the parish for ecclesiastical purposes The 

words ' to be applied by them in such manner as they shall 
in their sole discretion think fit,' to my mind merely direct 
that the particular mode of application within the charitable 
purposes of the legacy is to be settled by those individuals, 
or rather that there is power given to them to do it, subject 
always, of course, to the jurisdiction of the Court "; and held 
it to be a good charitable legacy. 

But the mere presence of a number of charitable gifts in 
a wiU is not sufficient to shew that a residue given to trustees 
upon an indefinite trust is a charitable gift, Harrison v. Du 
Pasquier, 20 W. E. 668. 

Where a residue is given bo be disposeid of at the dis- 
cretion of the executors or trustees and there is not sufficient 
context to shew a charitable intention, the gift may fail for 
uncertainty and pass to the next of kin, or if realty, to the 
heir-at-law, Fowler v. Garlike, 1 Russ. & Myl. 232; Buckle 
V. Bristow, 13 W. R. 68; 11 Jur. N. S. 1095, in which 
Gibbs V. Rumsey, 2 V & B. 294, was doubted; or it may 
be a gift to the named executor personally. Re Howell, [1915] 
1 Ch. 241; see also Re Sinclair, [1903] W. N. 113. 

The question is one of construction of the particular will. 
A bequest to a charitable society "for such other society or 
societies as shall in the opinion of the governing body be 
most in need of help," is not a charitable gift. Re Freeman, 
[1908] 1 Ch. 720; and the Court refused in that case to infer 
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any general charitable purpose from the fact that the trustee 
was the Charity Organization Society. 

It hapfpens occasionally that the testator leaves a blank Blanisin 
in his will, or expresses his intentions by reference to 'tome ^'^*- 
document which cannot be found. In ordinary cases such 
incomplete gifts fail on account of the uncertainty of the 
object, but where a general charitable intention is shewn such 
gifts do not fail on the principle stated above. 

Thus, in Re White, [1893] 2 Ch. 41, already mentioned, Blank in 
where the gift was " to the following religious societies, viz., oi^[fo°^of™ 

"; it was held that the gift was for religious pur- trust, 
poses and that a gift for religious purposes was a good chari- 
table gift. In Be Macduff, [1896] 2 Ch. 451, on the other 
hand, where the gift wels " for some one or more purposes 
charitable, philanthropic or ," the gift was bad because 

fas has already been mentioned supra, p. 125) philanthropic 
purposes are not necessarily charitable. 

Other cases of blanks are Baylis v. ^.-Gr., 2 Atk. 239, 
where it seems to have been admitted that charity was in- 
tended; Pieschel v. Paris, 2 Sim. & Stu. 384, where some 
of the blanks could be supplied by the context. 

In a Scotch case, Ewen v. Bannerman, 2 Dow & CI. 74, 
the settlor directed a fund to be accumulated till it should 
amount to sterling, when it was to be applied to the 

building of a hospital and to the maintenance of boys. 

This was held void for uncertainty, but the case also involved 
a question of fraud. 

If the amount of the gift is left blank it is void because it Blank in 
is a gift of nothing, Hartshorne v. Nicholson, 26 Bea. 58, ^t_™ ° 
in which case another blank was supplied by the context. 

Here it may be remembered that a gift of a sum "not Grift of money- 
exceeding " a specific sum is a good gift of that sum, Thomp- ^^^u ^^ed" 
son V. Thompson, 1 Coll. at p. 396, and Cope v. Wilmot, sum. 
1 Coll. 396a, discussed in Re Sanderson's Trust, 3 K. & J. at 
p. 497. 

In A.-G. V. Syderfen, 1 Vern. 224; 7 Ves. 43 n., the 
testator gave 1,000?. to be applied to such charitable uses 

T. 9 
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as he had directed. No direction was found. This was 
held to be a good charitable gift. 

In Mayor, dc. of Gloucester v. Osbom, 1 H. L. C. 272, 
the testator made a codicil saying: " In a codicil to my wUl I 
gave to the Corporation of Gloucester 140,000L In this I 
wish my executors would give 60,000L more to them, for 
the saane purpose as I have before named." No other codicil 
was found. The gift failed for uncertainty, as there was 
nothing to shew a charitable purpose. So in Aston v. Wood, 
L. R. 6 Eq. 419, a legacy was to be appropriated according 
to statement appended. No statement was actually ap- 
pended. There was nothing admissible in evidenco to shew 
that the purpose was charitable, and the gift failed for 
uncertainty. 

In other cases the testator leaves his intentions to be sub- 
sequently expressed and does not express them. In such 
cases, if his general intentions as expressed are charitable 
the gift is good, if not it fails for un certainty . Thus in Mills 
V. Farmer, 1 Mer. 55; 19 Ves. 483, the testator directed his 
residue to be divided for promoting the gospel in foreign 
parts, and in England for bringing up ministers in different 
seminaries, and other charitable purposes " as I do intend to 
name hereafter." He did not subsequently extress his inten- 
tions. Held a good charitable gift. So in A.-G. v. Fletcher, 5 
L. J. N. S. Ch. 75, the gift was to charitable purposes 
which should thereafter be specified or in default of which 
according to the best judgment of M., sole executor of her 
will. The testatrix did not specify the purposes; M. re- 
nounced probate. Held a good charitable gift. 

So in Gilkm v. Gillan, 1 L. E. Ir. 114, a gift of 200?. to 
some orphanage " that I may name hereafter," was held to 
be a good charitable gift. 

The case of " one Jones," referred to by Lord Eldon in his 
judgement in Mills v. Farmer, 1 Mer. at p. 101, as an 
authority for the view that a gift for such charitable uses as 
the testator shall direct, takes effect even in the absence of 
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any further direction by the testator, is now reported at 
[1893] 2 Ch. 49 n. 

In Be HuxtaUe, [1902] 1 Ch. 214; [1902] 2 Ch. 793, 
the testatrix • bequeathed 4,000L to be "for the charitable 
purposes agreed upon between us," evidence was admitted 
to shew what these purposes were. In' Commissioners of 
■Charitable Donations v. Cotter, 1 Dr. & War. 601, stock 
was bequeathed to be applied to charitable purposes " accord- 
ing to my instructions deposited with the Rev. A. 0."' The 
instructions were verbal and were merely to apply it in chari- 
table purposes at his discretion. A scheme was directed. 

In Re Hetley, [1902] 2 Ch. 866, the testator em- 
powered his wife to dispose of his estate " in accordance 
with my wishes verbally expressed by me to her." Joyce, J., 
distinguishing Be Fleetwood, 15 Ch. D. 594, held that parol 
evidence was not admissible and the power void for un- 
certaintjr. 
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CHAPTER XI. 



GIFTS TO DOUBTFUL OR DEFUNCT SOCIETIES. 



Many questions of difficulty arise in connexion with gifts 
to societies or institutions for charitable purposes. First, the 
testator not infrequently describes the society incorrectly or 
inadequately so that it is doubtful which institution is meant; 
secondly, the institution may have ceased to exist at the 
testator's death; thirdly, the institution may have amalga- 
tnafced wilh another or changed its habitat or character; 
fourthly, the institution may oease to exist after the testator's 
death. 
Ambiguity. (1.) Where the institution is accurately described in the 

will without any ambiguity that institution will take. 
National Society far the Prevention of Cruelty to Children 
V. Scottish National Society for the Prevention of Cruelty 
to Children, [1915] A. C. 207, and extrinsic evidence of the 
testator's intention is inadmissible, Tie Raven, [1915] 1 Ch. 
673; but if there is an ambiguity extrinsic evidence is ad- 
missible on the principle stated in Proposition VII. of 
Wigram on Extrinsic Evidence (3rd ed. p. 101, 5th ed. p. 
110), namely, " Where the object of a testator's bounty, or 
the subject of disposition {i.e., the person or thing intended) 
is (described in terms which are applicable indifferently to 
more than one person or thing, evidence is admissible to prove 
which of the persons or things so described was intended by 
the testator." In the case of gifts to institutions this evi- 
dence usually consists of shewing either that the testator in 
his lifetime had inaccurately described the institution or that 
he had subscribed to it, attended its meetings or otherwise had 
been interested in it. In Tie Ofner, [1909] 1 Ch. 65, Cozens- 
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Hardy, M.R., said: " We are all familiar with cases ia which 
a, legacy is given to a charity by an inaccurate name, and 
then evidence is tendered to this effieot: the testator may 
have described a charity in a written document by its wrong 
name, may have given a cheque to it in a wrong name; the 
evidence is admissible to shew what was the particular charity 
intended by the inaccurate description used in the will." 
Cases in which evidence shewed that the testator subscribed 
to one of the competing societies are British Home for 
Travellers v. Boyd Hospital far Incurables, 90 L. T. 601; 
Be Clergy Society, 2 K. & J. 615; Re Kilvert's Trusts, 
L. R. 7 Ch. 170; Be Bradley, 3 T. L. E. 668. 

But the mere fact that the name of the institu;tion is not 
given with complete accuracy in the will, is not enough to 
let in parol evidence if as a matter of construction it is clear 
what institution was intended. Thus in Wilson v. Squire, 
1 Y. & C. C. C. 654, Knight Bruce, V.-C, held that the 
London Orphan Society in the City Road meant the Orphan 
Working School in the City Road, and refused to admit 
extrinsic evidence. Again in Be Bat&rrian, 27 T. L. R. 313, 
Joyce, J . , refused to admit extrinsic evidence . 

(2.) If the institution has ceased to exist at the date of Institution 
the testator's will, and there is no general charitable intention, exist?^ 
the legacy wiU lapse. Fish v. A.-G., L. R. 4 Eq. 521; Be 
Bymer, (1895) 1 Ch. 19; Bussell v. Kellett, 3 Sim. & G. 
264 (see (1895) 1 Ch. at p. 32); Marsh v. Means, 3 Jur. 
(N. S.) 790; even if the society or institution had ceased to 
exist before the date of the will. Be Ovey, 29 Ch. D. 560; 
Longford v. GouAcmd, 3 Giff. 617. 

The principle is thus stated by Kindersley, V.-C, in the 
case of Clark v. Taylor, 1 Drew. 642: " Now there is a dis- 
tinction well settled by the authorities. There is one class 
of cases, in which there is a gift to charity generally, indica- 
tive of a general charitable purpose, and pointing out the 
mode of carrying it in effect; if that mode fails, the Court 
says the general purpose of charity shall be carried out. 
There is another class in which the testator shews an in- 
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tention, not of general charity, but to give to some particular 
institution; and then if it fails, because there is no such 
institution, the gift does not go to charity generally; that 
distinction is clearly recogniz-ed; and it cannot be said that 
wherever a gift for any charitable purpose fails, it is never- 
theless to go to charity " (at p. 644). 

In this case the institution, a school, existed at the testator's 
death, but ceased to exist one month afterwards (see [1891]' 
1 Ch. p. 377) before the legacy was paid. It is submitted 
that the decision is incorrect unless it proceeded on the basis 
that the institution had ceased to exist at the testator's death 
(see Ee Slevin, [1891] 2 Ch. 236, at p. 242). 

(3.) In Ee Magrath, [1913] 2 Ch. 331, a testatrix, by a 
wUl inade in 1910, bequeathed 3,000?. to Queen's College- 
Belfast; in 1909 Queen's College, Belfast, had been dissolved 
and replaced by the Queen's University of Belfast, which for 
all practical purpioses was identical. It was held that the 
Queen's University* of Belfast took the legacy. 

In Ee Faraker, [1912] 2 Ch. 488, the testatrix, who died 
in 1911, gave 200Z. bo Mrs. Bailey's Charity, Eotherhithe. 
In 1905 the charity had been consolidated with thirteen other 
charities and the trusts varied. Held that the gift took 
effect in favour of the Consolidated Charities. 

In Ee Wedgwood, [1914] 2 Ch. 245, by a will made in 
1908 the testatrix gave 1,000Z. to Saint Mary's Home for 
Women and Children, of 16, Wellington Street, Chelsea. 
In 1911 by a codicil she reduced the legacy to 5001. and 
confirmed her will. At the date of the will the Pimlioo 
Ladies' Association had, amongst others, a home called St. 
Mary's Home, at 15, Wellington Square, Chelsea. Later 
in 1918 a Chelsea Association was formed for the same work, 
and by arrangement St. Mary's Home was henceforth 
managed by that Association. In 1909 St. Mary's Home 
was moved to 14, Trafalgar Square, Chelsea. Held that 
it was a good >bequest for the work carried on at or in con- 
nexion with St. Mary's Home. 
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In Coldwell v. Holme, 2 Sm. & G. 31, the testatrix be- 
queathed 2001. to the Benevolent Institution for the Delivery 
of Poor Women . There was a society of this name to which 
the testatrix had subscribed, but it had been dissolved ten 
years previously to the date of the will. At the date of the 
will and death there was a society called The Royal 
Maternity Society with similar ■ objects. It was held that 
the Society took the legacy. 

If a testator gives a legacy to each of two societies which 
amalgamate before his death, the amalgamated society is 
entitled to both legacies, Re Joy, 60 L. T. 175. 

(4.) If the institution ceases to exist after the testator's 
death the legacy does not lapse, even though it has not been 
paid over, but becomes the property of the institution and is 
dealt with Kke the rest of its property on its dissolution, 
Be 'Slevin, [1891] 2 Ch. 236. Kay, L.J., in delivering 
the judgment of the Court of Appeal in that case said: 
" This case raises a question .... whether a charitable 
bequest to an institution which comes to an end after the 
death pi the testator, but before the legacy is paid over, 
fails for the benefit of the residuary legatee, as in the case of a 
lapse. Properly speaking a lapse can only occur by failure 
of the object in the lifetime of the testator; but it is possible 
that a will might be so framed as that a subsequent failure 
of the object of the charitable gift might occasion a result- 
ing trust for the benefit of the testator's estate. We ha\'e 
not been referred to any such case, nor have we found any . 

" In the present case we think that the Attorney-General 
must succeed, not on the ground that there is such a general 
charitable intention that the funds should be administered 
cy-pres even if the charity had failed in the testator's life- 
time, but because, as the charity existed at the testator's 
death, this legiacy beoam.e the property of that charity, and 
on its ceasing to exist its property falls to be administered 
by the Grown, who will apply it, according to custoim, for 
some analogous purpose of charity." 
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But where there is a legiacy for a particular purpose upon 
a condition which fails and there is no general charitable 
intention, then the legacy falls back into the testator's estate, 
ini Re TJniv&rsity of London Medical Sciences Institute Fund, 
[1909] 2 Ch. 1. 

If there is a general charitable intention and the particular 
purpose fails after the testator's death the general charitable 
intention is carried out by applying the gift c^-pres, Re 
Cunningham, [1914] 1 Ch. 427. See Chapter XVII. 



1'67 



CHAP TEE XII. 



CHARGE OR TRUST. 



On the question ivhether a charitable gift is a charge on 
property or a trust affecting its entirety. 

On the right to the surplus income of property after satis- 
fying all expressed charitable objects. 

In the case of gifts of property to one or more individuals, Charge and 
with directions for the benefit of third parties, a question is *'^'^jjg^*"'" 
often raised whether the first-named individuals take the 
property beneficially charged only with the interest conferred 
on the third parties, or whether the property is given to them 
as trustees, in which case there is a resulting trust for the 
settlor or his representatives, if the trust expressed for the 
third parties does not exhaust the whole interest in the 
property. 

Similar cases arise under gifts with charitable directions 
superadded; but the decisions in private gifts do not throw 
much light on charitable cases. In each case the Court looks 
to the whole instrument and all the surrounding circum- 
stances to ascertain the donor's intention, and professes to 
do nothing but carry out such intention. 

But the circumstances of private gifts and charitable gifts 
differ widely. The former take efiect within a limited period 
of time ; the latter endure for centuries, and it is often found 
that property, which a testator deemed barely sufficient to 
answer his purposes some hundreds of years ago, now brings 
in an income sufficient to cover them ten times over. The 
Court then has to perform the difficult task of saying what 
the testator intended in an event which he never even dreamt 
of. Again, the trustees, or residuary beneficiaries, in private 
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Charity 
favoured. 



Ancient 
modes of 
founding 
charities. 



gifts are usually private individuals themselves; but corpora- 
tions have often been made the administrators of charitable 
dispositions, and being themselves of a charitable or quasi- 
charitable nature, a presumption has often been raised of an 
intention to benefit them when no such intention would be 
presumed in favour of an individual. Lastly, the principle 
of favouring charities was adopted by the Courts in early 
times, and an expression of a charitable intention respecting 
part of the inoome of property has been held to raise a like 
presumption with respect to the residue of the income, in 
cases in which a resulting trust would have been raised if 
no charitable intention at aU had been expressed. Lord 
Eldon, in the case of A.-G. V. Mmfm of Bristol, 2 Jac. & W. 
294, stated it as his opinion that the last-mentioned principle 
originated before the doctrine of resulting trusts was 
established, and would not have been started in his own time, 
but added that it was too well established for it to be 
questioned then, ibid. 307 

The cases which we are about to consider also call for a few 
other preliminary observations. 

The old Plantagenet Mortmain Acts enabled the Crown to 
seize any land which was convoyed to a corporation. But 
an important exception to this law was made in favour of the 
custoim of the City of London, enabling freemen of the City to 
devise hereditaments within the City to corporations without 
any licence in mortmain. This custom has been recognized 
ia a multitude of cases, and a great number of the cases to 
which we are about to refer arose under it. In other cases the 
founders of charitable institutions procured for them charters 
of incorporation from the Crown, with licences to take land 
in miortmain, and then conveyed or devised land to them. 
Sometimes an existing corporation was made trustee, and 
then only a licence in mortmain was required. It does not 
always appear, however, how the old Plantagenet Mortmain 
Acts were got over; and it is possible that in some of the 
cases, which will be mentioned below, the Crown might have 
made, and indeed might still make, some claim to the land 
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or some interest in it. A similar remaxk applies to the 
statute of 1 Edw. 6, c. 14, relating to superstitious uses. 
Some of the giifts Avhich have come brfore the 'Court shew that 
the Crown might have made a claim under that Act, and 
do not shew how such claim was satisfied. In default of any 
claim by the Crown, the Court was of course bound to settle 
the rights between the parties before it. 

The questions which arise for consideration are: Is there 
a resulting trust for the donor or his heirs of the surplus 
rents? Is the donee (usually a corporation) entitled to the 
surplus rents? Are the specified objects entitled to the 
surplus rents, and if so in what proportions? Are the surplus 
rents dedicated to charity so that they can be applied cy-'pres 
under a scheane? 

There does not seem to be any case in which a resulting 
trust for the heir of the donor has been established (see 
above, p. 8). 

A devise of the rents of land is equivalent to a devise of 
the land so that there is no resulting trust for the heir if the 
rents increase, Kennington Hastings Almshouse, Duke, 71; 
B. 623; A.-G. v. Minshall, 4 Ves. 11. 

And "if the charitable purpose mentioned in the will 
exhaust the whole actual rent of the estate at the time of 
the devise, the plain implied intention of the testator neces- 
sarily excludes the heir," per Leach, M.R., in A.-G. v. 
Wiism, 3 Myl. & K. 362, at p. 373; A.-G. v. Green, 2 
B. C. C. 492; and per Lord St. Leonards in Mayor, do. of 
Soutkmolton v. A.-G., 5 H. L. C. at p. 32. 

Where land is aiseured or devised to a corporation or person aift of 
to make certain payments thereout which do not exhaust the surplus rents, 
rents and tbe donor expressly gives the surplus to the cor- 
poi^ation or other person, then, if the gift of the surplus 
is clearly residuary the whole of the increase of the rents will 
go to the corporation or other person, Be Yordon's Charity, 
5 Sim. 371, affirmed s.n. Re Jordeyn's Charity, 1 My. & C. 
416; Mayor, dc. of SouthmoUon v. A.-G., 5 H. L. C. 1; 
A.-G. V. Skinners'. Company (No. 1), 2 Euss. 407, varying 
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5 Madd. 173; A.-G. v. Gas(mg>ne, 2 Myl. & K. 647; 
A.-O. V. Haberdashers' Campany, 1 Myl. & K. 420. 

It is not always easy to determine whether the gift of the 
surplus is residuary when the donor states the amount of 
the surplus. In Mayor, dc. of Beverley v. A.-G., 6 H. L. C. 
310, a phrase " unless they can sipa,re anything out of the 
50/- surplus" was held to make the Corporation take the 
increased rents. In A.-G. v. D&m and Canons of Windsor, 
8 H. L. C. 369, the words "the residue being 231Z. 6s. 8d. 
bo remain .... for the relief of the said Dean and Canons 
and their successors " were held to loperate as a residuary gift, 
but the Court was assisted by long usage in support of this 
construction . 
Residue In general, if the testator mentions the annual value and 

speci c. gives certain sums out of it to certain objects, then the residue 

is regarded as specified, so that the residuary object only takes 
a proportionate part of the increased rents. Thus in A.-G. 
V. Drapers' Company, 4 Biea. 67, the testator left money to 
the Drapers' Company to purch^e lands of the clear yearly 
value of 100?. and thereout to pay various sums amounting to 
961. in all to certain specified charitable objects, adding, 
" the residue of the said sum of 1001. a year (being 41. 
yearly) forever I entreat the four warders of the said Com- 
pany to accept for their pains to be equally divided between 
them, by 20s. to each of them for the time being yearly for 
ever." It was held that the charitable gift should be ia- 
creased in proportion to the increase of rent, and that the 
Compaay only took 4 per cent, of the whole rent. Other 
cases are A.-G. v. JesMS College, Oxon., 29 Bea. 163; 
A.-G. V. Coopers' Company, 3 Bea. 29 (on this case see 

6 H. L. C. at p. 324). 

But if there is no express gift to the donee, under what 
circumstance does the donee take the surplus rents? Sir 
E. BetheU (according to a M.S.S. note in the handwriting 
of Mr. Beavan) in his argument in A.-G. v. Trinity College, 
CamJbridge, 24 Bea. 383, classified the cases as follows: — 

" There are two classes of cases in which the donee is 
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entitled to the surplus, one where there is a simple gift of the Sir R. 
land not exhausting the whole annual profit of the land at classification, 
the time of the grant; secondly, when the gift is made 
subject to charges which are imposed as conditions on the 
donee; for then he takes and becomes subject to a personal 
liability. On the other side there are three where the donee 
is not entitled; first, where he takes subject to charges which 
are exactly equal to or exhaust the revenue yielded by the 
property at the time of the grant; secondly, where he takes 
subject to spiecified things but subject also to some general 
purpose which it is declared to be answered by the gift in 
question, and which is equivalent therefore to a general dedi- 
cation of the whole of the property to charitable purposes; 
thirdly, where he takes upon trust and fulfils the character 
of a trustee expressly upon the face of the grant so as not to 
be liable to the persons to whom specified payments are 
made, unless he receives money wherewith to pay them; 
because in the third case, the general rule which has been 
established applies: — that as the charities would suffer if 
there were a failure of funds, so by parity of reasoning, the 
charity ought to have the benefit whenever there is an in- 
creased income." 

When there is a gift to a corporation of a charitable nature, 
such as a college in a university, upon trust to make certain 
payments which do not exhaust the whole rents, it is usually 
held that the corporation takes the surplus beneficially, 
A.-G. V. St. John's College, Cambridge, 1 Coop. 394; 
A.-G. V. Brazenose College, 2 CI. & F. 295, in which case 
the original surplus was only 30s.; A.-G. v. Trinity College, 
Cambridge, 24 Bea. 383. In the last mentioned case 
Eomilly, M.E., said: "The circumstances are considerably 
varied where the donee is itself a charity, and therefore might 
be well considered as fulfilling the object of the testator, when 
he gave the property for charity generally. It does not 
at all follow, because a testator giving property to the 
Drapers' Company for certain purposes has said that he in- 
tended it aU to be devoted to charity, the company will not 
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take the surplus, that therefore the same result would follow 
if the gift were to a college founded solely for religious and 
educational purposes." 

In some cases the donee corporation although not of a 
charitable nature has been held entitled to the surplus, but 
there have usually been indications that such was the donor's 
intent, A.-Q. v. Mayor, dc. of Bristol, 2 J. & W. 294; 
A.-Q. V. Cordwmners' Company, 3 Myl. & K. 534; A.-G. 
V. The Grocers' Company, Laxton's Charity, 6 Bea. 526. 
In A.-G. V. Fishmongers' Compmiy, Preston's Will, 5 M. cfe 
Or. 16, affirming 2 Bea. 588, long usage supported the 
Company's title. In such cases the gift is in effect con- 
strued as a gift upon condition that the donee shall make 
certain payments rather than as a "gift to the donee upon 
trusts. (See L. E. 6 H. L. at pp. 19, 20.) 

In Merchant Taylors' Company v. A.-G., L. R. 6 Ch. 
512, at p. 516, Lord Hatherley, L.C., said: "Where a gift 
has been made to a corporate body, and there is de facto a 
surplus, and nothing whatever has been said about revenue 
or surplus, then the corporate body takes the gift, subject 
only to the charges; or in other words there is not a resulting 
trust for the donor." 

If the donee has to make the payments whether the rents 
are sufficient or not, or in any other way because under a 
liability, there is a strong indication that they take the surplus 
beneficially and not as trustees, A.-G. v. Mayor of Bristol, 

2 J. & W. 294; Shepherdv. Mayor of Bristol, 3 Mad. 319; 
A.-G. V. Merchant Venturers' Society, 5 Bea. 338; A.-G. 
v. Trinity College, Cambridge, 24 Bea. 383; Jack v. 
Burnett, 12 CI. & Fin. 812. 

' A clause of forfeiture on failure to perform the trust or 

make the payments is also an indication that the donee is to 
take beneficially, A.-G. v. Merchant Venturers (supra); 
Jack V. Burnett (supra); A.-G. v. Cordwainers' Company 

3 Myl. & K. 534; A.-G.w. Fishmongers' Company, Knese- 
worth's Will, 5 Myl. & Cr. 11, affirming 2 Bea. 151; but 
such a clause is not conclusive, A.-G. v. Coopers' Company, 
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3 Bea. 29, at p. 34; Merchant Taylors' Company v. A.-G., 
L. R. 6 Ch. 512; A.-G. v. Wax Chandlers' Corrvpany, L. R. 
6 H. L. 1. 

Where at the time of the devise the sums given to chari- 
table objects exhaust the whole of the rents, these objects 
will take the increased rents. This was decided in the 
Thetford School Case-, 8 Rep. 130 (the devise will be found 
in Gibbonsv. Maltyard, Popham, 6). In A.-G. v. Skinners' 
Company, 2 Russ. 441, Lord Eldon said: " There are many 
cases which have decided that where it appears on the will 
itself what was the yearly value of the estates given to chari- 
table (purtpioses, and the testator has parcelled among the 
different charities the whole of that yearly rent or value so 
attributed to the property, any future increase of rents must 
go to charity," and again in A.-G. v. Mayor of Bristol, 2 
J. & W. 318: "As far as I have read these ancient cases, 
they state it to depend upon the intention of the donor, apd 
that one way of finding out the intention is, to inquire 
whether the whole of the annual value of the property was, 
at the time of the foundation of the charity, distributed 
among the objects of the charity. If i,t was, they say that 
that circumstance is evidence of the donor's intention to give 
the whole of the increased value to the same objects." In 
addition to the Thetford School Case the following cases 
illustrate the principle: Sutton Coldfield Case, Duke, 68, B. 
642; A.-G.Y. Mayor of Coventry, Show. P. C. 22; A.-G. 
v. Johnson, Amb. 190; A.-G. v. Barham, 4 L. J. N. S. 
Ch. 128; A.-G. V. Townshend, Duke, 34, B. 590. 

In Mercers' Company v. A.-G., 2 Bli. N. S. 165, out 
of 150J. rent, 149?. lis. Qd. was specifically appropriated, 
it was held that whatever slight inference of intention might 
arise from, the omission to appropriate the small fractional 
sum was repelled by other expressions in the deed of gift 
(see also A.-G. v. Marchant, L. R.* 3 Eq. at p. 429). 

Even where the actual rent at th^ time of the devise taking 
effect is unknown, if it appears that the testator did not sup- 
pose that there would be any surplus after making the pay- 
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ments, the [principle of the Thetford School Case (supra) 
is applied, A.-G. v. Wilson, 3 Myl. & K. 362; A.-G. v. 
Marchmt, L. R. 3 Eq. 424. 
rents*'^^ How are the increased rents to be dealt with? " If the 

income of the land devoted to charitable purposes is appor- 
tioned by the founder of the charity in certain proportions 
amongst different objects, each object of the charity will be 
entitled to participate in the increased income in the same 
proportion subject to the discretion of the Court of Chancery 
in settling a schemie to make alterations in certain cases and 
within certain limits " (per Lord Kingsdown in A.-G. v. 
Dean and Canons of Windsor, 8 H. L. C. at p. 452). 

Where, however, the gifts are not in definite proportions, 
but a certain amount is given to one ob j ect and the residue to 
another object, the latter will take the increased rents, A.-G. 
V. Solly, 6 L. J. N. S. Ch. 5; A.-G. v. SmytUes, 2 
E. & M. 717. 

But where a certain amount is not given, the rents are to 
be applied to a definite object and also to an indefinite one, 
the definite objects may share in the increased rents, A.-G. 
v. Corporation of Rochester, 5 De G. M. & G. 797. 

In A.-G, V. Master of Brentwood School, 1 Myl. & K. 
376, at p. 394, Leach, M.R., said: " It is a settled principle 
of this Court in the administration of charity property, given 
not for purp'oses of individual benefit but for the performance 
of duties, that, if the revenues happen to increase so as to 
exceed a reasonable compensation for the duties, the surplus 
must be applied to other charitable purposes." See also 
A.-G. V. Governors of Athestone School, 3 Myl. & K. 544. 

If the whole rents of an estate are not specifically appro- 
priated, but the Court discovers upon the will a general in- 
tention to devote the whole to charity, the general charitable 
intention wiU be carried out by the Court and the whole of 
the increased, as well as the original rents, will be appro- 
priated by the Court of Chancery to charity, Arnold v. 
A.-G., Show. P C. 28. 

Illustrations of this principle will be found in A.-G. v. 
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Sfurlcs, Ainb. 200; A.-G. v. Toona, 2 Ves. Jr. 1, s. c. s. n. 
A.-G. V. Haberdashers' Company, 4 B. C. C". 103; A.-G. 
V. Drapers' Company (No. 1), 2 Bea. 508. 

But this general intention may be rebutted not only by 
the words of the instrument, but even by long uniform usage 
where the surplus has been enjoyed by the corporation to 
which the land was given on the charitable trusts, A.-G. v. 
Skinners' Campcmy, 5 Sim. 596, at p. 615. 

This principle is also applied where there is an original 
surplus, which is applied cy-pres by means of a scheme> 
A.-G. V. Earl of Winchelsea, 3 B. C. C. 373, s. c. s. n. 
A.-G. V. Hurst, 2 Cox Eq. Ca. 365. 

Where the testator directs the surplus rents to be expended 
on repairs this shews that the whole income is dedicated to the 
charitable purposes, and that the donee does not take any of 
the surplus beneficially, A.-G. v. Wax Chandlers' Company, 
L. E. 6 H. L. 1; Merchant Taylors' Company v. A.-G., 
L. E. 6 Ch. 512. 

Where the donee is not liable to make any payments except 
out of the rents so that the charity would suffer if the rent 
fell, the increased rents go to charity, A.-G. v. Mayor of 
Coventry, Show. P. C. 22; 2 Bro. P. 0. 236; CoUes, 280, 
aifirming 2 Vernon, 397; A.-G. v. Mayor of Bristol, 2 
J.&W. at p. 323. 

In Commissioners of Charitable Donations v. De Clifford, 
1 Dr. & War. 245, the testator devised land let at 237L per 
annum to trustees for certain charitable purposes and declared 
that the surplus on any increase of rents should go to certain 
persons. The rent of 237Z. had become insufficient to support 
the charity, but it was held that the charity was not entitled 
to any piart of the surplus rents. 

In Re Avenon's Charity, [1913] 2 Ch. 261, 51. 4s. Od. 
per annum was given for loaves for poor persons and the 
residue (if any) for or towards a sermon. The rents increased 
to 2301. per annum. The increase of income was applied 
oy-pres with the residuary gift and not with the object of 
the first gift. 

T. 10 
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Where a eeoond fund is given to the uses of a formier 
will, which consists of a charitable disposition of a defined 
extent and another charitable disposition of the surplus, then 
if the property passing under the former will is sufficient to 
answer the first purpiose the second fund is applicable to the 
purposes of the surplus of the former wdl, A.-Q.v. Hartley, 
4B. C. C. 412. 
TJaage. Long usage or enjoyment is evidence of the trusts. " To 

dispose of rights or property upon any evidence however 
apparently ,clear, against a title and course of dealing of 
400 years would be full of danger," per Cottenham, L.C., 
in A.-O. V. Fishmongers' Company, 5 Myl. & Or. at p. 16. 
In A.-G. V. Mercers' Company, 22 L. T. N. S. 224, the 
usage was for 350 years. In A.-G. v. Dean and Canons 
of Windsor, 8 H. L. C. 369, the usage was for 250 years. 

The Court will also regaxd contemporary acts of the donor, 
A.-G. V. Skinners' Company, 5 Sim. 596; A.-G. v. Braze- 
nose College, Oxford, 2 CI. & Fin. 295, but not of the donee; 
A.-G. V. Trinity College, Cambridge, 24 Bea. 883. 

A iperpetual direction that rents shall not be raised is void 
as repugnant to the gift in charitable gifts as in private ones, 
A.-G. "v. Master of Catherine's Hall, Cambridge, Jac. 381. 
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CHAPTER XIII. 

EFFECT OF FAILURE OF A GIFT. 

If a legacy liails it "will fall into the residuary bequest, and 
if a part of the residuary bequest fails it will pass as undis- 
posed of to the next of kin. 

Similarly, if a specific devise fails it will (under sect. 25 
of the Wills Act) fall into the residuary devise, and if part 
of the residuary devise fails it will descend to the heir-at- 
law. 

This is the general law and is applicable to charitable 
devisee and bequests which fail like any others. Illustra- 
tions of these principles where the devise or bequest failed 
on account of the Mortmain Act or otherwise will be found 
in Middleton v. Spicer, 1 B. C. C. 201; Shanley v. Baker, 
4 Ves. 731; Ymghan v. Farrer, 2 Ves. Sen. 182, 189; 
Hopkinson k. Ellis, 16 L. J. N. S. Ch. 59; Duncan g. 
Laivsm, 41 Ch. D. 394. 

Where a devise for charitable purposes was void under 
the MortJmain Act the devise of the legal estate failed, bU|t 
if the legal devise was to trustees upon trusts which were 
partly good and partly void as being charitable, the devise 
of the legal estate was good though the equitable interest 
given for charitable purposes failed, see per Stirling, J., 
in Re Lacy, [1899] 2 Ch. 149, at p. 156, and the cases there 
referred to. Since the Mortmain and Charitable Uses Act, 
1891, this point does not arise, and it is therefore not thought 
necessary to go through the oases which vdll be found in 
Chapter XXXIV of the first edition of this work. 

If a testator gives a legacy out of a fund to A., and the 
residue of the fund to B., and the legacy to A. lapses, B. will 

10(2) 
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take the whole fund. Similarly if the legacy fails for some 
other reason, as if the fund consists of the proceeds of sale 
of land and the legacy is given for charitable purposes prior 
to the Mortmain and Charitable Uses Act, 1891, Champney 
V. Davy, 11 Ch. D. 949; A.-G. v. Ward, 3 Ves. 327 (void 
appointment); or the legacy is given on trust to apply the 
income for a perpetual non-charitable purpose, as to repair 
a tomb, not part of the fabric of a church. 
^^il"™ 0* But difScult cases arise on the construction of gifts where 

the legacy is not of a deiinite sum, and these cases chiefly 
arise in connexion with gifts for charitable purposes. 

The law on this subject has fluctuated. In Chapman v. 
Brown (1801), 6 Ves. 404, the testatrix gave her residue to 
her executors for the purpose of building or purchasing a 
chapel for the service of Almighty God, if any overplus 
should remain it was to go towards the support of a faithful 
gospel minister, not to exceed 201. a year, and if after that 
any further overplus should remain, she desired that the 
same might be laid out in such charitable uses as her executors 
should think proper. The M.R. held that the gift to build 
or purchase a chapel was void, that the gift to the gospel 
minister fell with it, and that as it was impossible to deter- 
jjiine what sum would have been employed for a chapel the 
gift of the ultimate residue was void for uncertainty. 

In Fisk V. A.-G., L. E. 4 Eq. 521, the testatrix gave 
1,000Z. Consols to the rector and churchwardens of a parish 
upon trust to apply such of the dividends thereof as should 
from time to time be necessary or required in keeping in 
repair her family grave, and to divide the residue of the 
dividends amongst the aged poor of the parish. Page 
Wood, V.-C, said: "It was contended on behalf of the 
rector and churchwardens that they were entitled to receive 
the whole fund, the trusts of part being such as the Court 
must disregard, and that the whole fund was theirs free of 
the void charge; and I think, upon the whole, that that is the 
sound construction of the wiU." He also said, relying upon 
The Magistrates of Dundee v. Morris, 3 Macq. 157, "I think 
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I oug-ht, in this instance (if the gift of the residue had been 
exclusive of the amount required for the repair of the grave), 
to have ascertained the amount required for the void purpose, 
but the better construction is, that the whole of the gift is 
to be taken hj the rector and churchwardens " (p. 527). 

In Re Birkett, 9 Ch. D. 576, the testatrix gave oOOl. to 
the incumbent of a parish, the income to be applied when 
necessary in keeping in good repair the grave and the railing 
and tombstone of her late father, and the remainder of such 
income to be applied in providing wine and broad for the 
sick poor of the parish. 

Jessel, M.E.., said: "This case is a singular illustration 
of the way in which our law gets altered. The question I 
have to decide is, whether this bequest is valid or not valid, 
as regards the whole of the income of a sum of 5001. or as 
regards part of it. Now I have no hesitation in saying that, 
if there were no authorities, I should feel very little difficulty 
in deciding quite in a different way from that in which I am 
• about to decide. If there were no authorities, I should hold, 
"where there is a gift of money upon trust to apply a portion 
of the income for a .definite purpose, and then to apply the 
surplus for another purpose, that, if the first purpose were 
sufficiently defined to enable you to ascertain the amount of 
the income that would be required for it, and that gift of the 
surplus would be unaffected beyond the amount so ascer- 
tained. . . . It appears to me, therefore, in princij)le you 
would ascertain the amount required for the tombstone, and 
devote the rest to the purpose of the charity. I quite agree 
to this, that if the first object is not so defined thait you can 
reasonably ascertain the amount required, the whole must 
fail, because you might then apply the whole of the gift to 
the first object; and therefore, if you could apply the whole 
of the income properly and fairly to the first object, there 
would, of course, be no ascertainable residue." 

The M.R. then discusses Chapman v. Brotvn, and says 
that it was not overruled by the Magistrates of Dundee v. 
Morris. He then states Fisk v. A.-G., and continues, " The 
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gift here in question is, to my mind, -wholly undistinguishable 
froim the gift there. I cannot find any possibility of fairly 
distinguishing it. That decision of the Vioe-Chancellor was 
followed twice by Vice-Chancellor Bacon — once in the case 
of Hunter v. Bullock, L. R. 14 Eq. 45, in which he con- 
sidered it settled law, and again in the case of Dawson v. 
Small, L. R. 18 Eq. 114. It was also followed by Vioe- 
Chancellor Malins in the case of Re Williams, 5 Ch. D. 735, 
so recently as the 2nd of June, 1877. Consequently we 
have four decisions, the oldest ten years old, all in point, by 
three judges of co-ordinate jurisdiction. With these 
authorities before, me, and sitting hero as a judge of first 
instance, I shall simply follow them, and decide the case in 
the same way. The result will therefore be that the whole 
of the income will be applicable to the charitable purpose." 

Re Birkett was followed in Re Vaughan, 33 Ch. D. 187, 
and also in Re Rogerson, [1901] 1 Ch. 715, where Joyce, J., 
aooepted the istatement of the law in Tudor's Charitable 
Trusts that where "a fund has been given to trustees upon 
trust to apply the income in keeping a tomb in repair and 
as to the remainder of the income' for valid charitable pur- 
poses .... it has been held that the result of the failure 
of the trust for the repair of the tomb is, that the whole of 
the income becomes applicable for the charitable purpose." 

This may now be taken to be the law where the part of 
the income to be applied for the purpose which fails can be 
ascertained. But where the amount cannot be ascertained 
as in Chapman v. Brown, and may be such as to absorb the 
whole fund, so that there would probably be no surplus, the 
gift of the surplus fails. Chapman v. Brown was followed 
in Re Taylor, 68 L. T. 538. 

If a gift fails for want of objects, a gift over in the event 
of such failure is good, A.-G. v. Lonsdale, 1 Sim. 105; Re 
Hyde's Trusts (1873), W. N. 202. 

At one time it was doubtful whether a gift over to take 
effect if the prior gift was illegal or made void by the law was 
valid. In A.-G. v. Tyndal, Amb. 614, the testatrix made 
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a bequest of proceeds of sale of land which was void under 
the Georgian Mortmain Act, adding, "And in case my in- 
tention cannot by law take place the trustees are to lay out Gift over, 
the money to such charitable uses, intents and purposes as 
near to my intention as can be, and the laws wiU permit." 
Lord Henley, C, said that the claim was fraudulent and void 
and that it was inserted to intimidate the heir-at-law and 
next of kin. But the more recent decisions have overruled 
this and it was inconsistent with the earlier case of A.-G. 
v. Tancred, Amb. 351. 

In De The.mmines v. De Bonneval, 5 Russ. 288, the gift 
over was limited to take effect " if the previous trusts, or any 
of them should by any Court of law or equity be adjudged 
to be void, or incapable of being performed or carried into 
effect." It was held that the gift over was good. Other 
cases are Cawood v. Thompson, 17 Jur. 798; Carter v. 
Orem, 3 K. & J. 691; Thrupp. v. Collett (No. 1), 26 Beav. 
125; Warren v. Budal, 4 K. & J. 603; in the last of which 
it was held that a devise over was valid, notwithstanding the 
circumstance that the prior devise failed to take effect by 
reason of the Statute of Mortmain and not in the manner 
contemplated by the testa-tor, and not following A.-G. v. 
Hodgson, 15 Sim. 146. And see Commissioners of Charities 
v. M'Cartan, [1917] 1 I. R. 388. 

Mr. Tyssen observes: "It is an established principle that 
if a wiU contains two gifts for charitable purposes and the 
seoond is so dependent on the first, that it cannot take effect 
in the manner intended by the testator, except on the supposi- 
tion that effect is first given to the first gift, then if the first 
gift fails, the second gift will fail also. The cases on this 
subject appiear to be all cases in which the first gift failed 
under the Georgian Mortmain Act, as being a giit of land 
or a gift involving the purchase of land; and the second 
gift was a gift to build upon the land or endow the charity 
for which the land was intended." 

Since the Mortmain and Charitable Uses Act, 1891, such 
gifts would not fail, and it is not necessary to discuss the 
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cases. They are Bur our v. Motteux, 1 Ves. Sen. 320; A.-G. 
V. Hyde and Hutchinson, Amb. 751; A.-G. v. Goulding, 
2 B. C. C. 428; A.-G. v. WMtchwch, 3 Ves. 141; Chap- 
mart V. Broum, 6 Ves. 404 (as to the gift far the support of 
a minister) ; A.-G. v. Davies, 9 Ves. 535; A.-G. v. Stepney, 
10 Ves. 22; lAmhrey v. (rwrr, 6 Mad. 151; Atiam v. Lem- 
berg, cited in ^.-6r. v. Hinxmmi, 2 J. & W. 270; Pnce v. 
Hathaway, 6 Mad. 304; Smith v. OUver, 11 Beav. 481; 
Cramp v. Play foot, 4 K. & J. 479; G^reere v. Britten, 42 
L. J. N. S. Ch. 187; Ee Coa;, 7 Ch. D. 204; ffoare v. 
Hoare, 56 L. T. 147; Re Taylor, 58 L. T. 538. 

But it may be that the connexion between the two gifts is 
not so essential as to make the good gift fail with the bad. 
Thus in Baldwin v. Baldwin (No. 1), 22 Beav. 413, a 
testator gave 4,000i. to provide annuities for indigent persons, 
and devised freehold houses to his sister suggesting that they 
might be converted into almshouses for the recipients of the 
annuities. Other instances are A.-G. v. Stepney, 10 Ves. 
22; and Limbrey v. Gurr, 6 Mad. 151. 
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CHAPTEE XIV. 

REMOTENESS AND CHARITABLE GIFTS. 

A CHARITABLE trust may last for ever. This exception to Charitable 
the rule that property may not be made inalienable for an peroetntJ 
indefinite period, is said to be founded upon public policy, 
Yeap Cheah Neo v. Ong Ching Neo, L. E. 6 P. C. 381, at 
p. 394. But a bequest for charitable purposes, like any other 
bequest, must, in general, vest indefeasibly within the period 
fixed by the rule in Cadell v. Painter, 1 CI. & Fin. 372. 
We say " in general " because, as "wiU be seen later, the Courts 
have been astute in preventing charitable gifts from failing 
on the ground that they are, or seem to be, subject to a con- 
dition precedent which may not be fulfiled within the period 
limited by the rule. 

The general principle is thus stated by Lord Selborne, 
C, in Chamberlayne v. Brockett, L. E. 8 Ch. 206, at p. 211: 
" If the gift in trust for charity is itself conditioned upon a 
future and uncertain event, it is subject, in our judgment, 
to the same rules and principles as any other estate depend- 
ing for its coming into existence upon a condition precedent. Condition 
If the condition is never fulfilled the estate never arises; if P'"^'^'^^"*' 
it is so remote and indefinite as to transgress the limits of 
time prescribed by the rules of law against perpetuities, the 
gift fails ab initio," Be Lord Stratheden and Campbell, 
[1894] 3 Ch. 265, at p. 266; Re, Swain, [1905] 1 Ch. 669, 
at p. 676; Worthing Corporation v. Heather, [1906] 2 Ch. 
532, at pp. 537-8. 

The principle has often been applied. Thus in Comms- 
sioners of Charitable Donations v. De CKjford, 1 Dr. & War. 
245, a testator gave the surplus rents of certain lands to the 
members of certain families who should be lords or ladies of 
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tlie manor of D., and in case the said families did not protect 
certain chc^rities, or should become extinct, then to charity. 
Sugden, C, held that the gift of the surplus rents was an 
equitable devise in fee, and that the gift over to the charity 
was too remote. He said: " It has been fairly admitted that 
limitations over to charity do not differ from any other, 
but to be effectual, must be confined within the usual period." 

In Re Lord Stratheden and Campbell, [1894] 3 Ch. 265, 
the testator bequeathed an annuity to be provided to the 
Central London Rajigers on the appointmeui of the next 
lieutenant-colonel. Romer, J., said: "It is a gift condi- 
tional on the appointment of the next lieutenaait-colouel. 
Now, the next lieutenant-colonel may not bo appointed for 
some time after the death of the present commanding officer; 
he never may be appointed at all; and, consequently, it 
appears to me that this is a gift conditional upon an event 
which transgresses the limit of time prescribed by the rules 
of law against perpetuities." (See also Wai'thing Corpora- 
tion V, Heather, [1906] 2 Ch. 532, at p. 538.) 

The Courts have shewn considerable astuteness in constru- 
ing gifts which at first sight are subject to conditions pre- 
cedent as not being so subject. This is specially the case 
where, at the time when land could not be devised for chari- 
table purposes, the testator gave money to be applied in the 
erection of buildings, if or when some one should give laud 
for the purpose. Prima facie obtaining the land is a con- 
dition precedent, but the Courts seeing that the object of 
tlie testator was to prevent his charitable intentions failing 
owing to the Mortmain Acts, do not construe such a gift as 
being subject to a condition precedent. 

Thus in Chamherlayne v. Brockctt, L. R. 8 Ch. 206, the 
gift was, "when and so soon as land shall at any time be 
given for the purpose as hereinafter mentioned," that cer- 
tain almshouses should be built. Lord Selborne said: " The 
intention in favour of charity is absolute, the gift and the 
construction of the trust is immediate; the only thing which 
is postponed or made dependent for its execution upon future 



REMOTENESS AND CHARITABLE GIFTS. 155 

and uncertain events is tlie particular form or mode of charity 
to which the testatrix wished her property to be applied." 

In fie Gyde, 79 L. T. 261, a legacy was given upon trust 
as soon as any land should at any time be given or obtained 
for the purpose to employ the same in erecting almshouses, 
and there was a similar gift of residue to erect an orphanage. 
North, J., had held that both ,gifts were void for remoteness, 
but his decision was reversed in the Court of Appeal, who 
held, upon a consideration of the whole will, that the words 
" as soon as any land shall at any time bo given or obtained 
for the purpose " did not create a condition precedent. 

Other cases in which this principle of construction seems 
to have been assumed are Henshaiv v. Atkinson, 3 Madd. 
306, stated at A.-G. v. Master of St. Catherine Hall, Cam- 
bridge, Jac. 381; and Be Robinson, [1892] 1 Ch. 95; [1897] 
1 Ch. 85 (condition "that a suitable site for the proposed 
new church should be obtained or given''); see also Girdle- 
stone V. Creed, 10 Hare, 480; Sinnett v. Herbert, L. E. 7 Ch. 
232; Re White's Trusts, 30 W. R. 837; 33 Ch. D. 449; 
Re Sivain, [1905] 1 Ch. 669. 

" Where there is an immediate gift for charitable pur- Lord 
poses, the gift is not rendered invalid by the fact that the J^^^^^''*^''''' 
particular application directed cannot immediately take effect, 
or will not of necessity take effect within any definite limit of 
time, and may never take effect at all" (per Lord 
Macnaghten in Wallis v. S.-G- for New Zealand, [1903] 
A. C. 173, at p. 186, quoting Tudor's Charitable Trusts). 
This principle has often been quoted, but there is an am- 
biguity in it. Does "immediate" mean that the gift is 
not subject to a condition p'reoedent? or does it mean that 
there is no prior gift to some person ? Agmin, is the principle 
limited to those cases where there is a general charitable 
intention (as in Wallis v. S.-G. for New Zealand), so that 
if the particular application fails the money can be applied 
cy-pres, or does it extend to cases where the only charitable 
intention is for the particular purpose, so that the doctrine 
of cy-pres is not applicable? (see Chapter XVII.). And if 
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it applies in the latter case how can it be reconciled with' 
the rule in Cadell v. Falmter, and the general principle stated 
ante, p. 153? 

These are difficult questions and it is not easy to deduce 
a principle from the oases. 

In Wallis v. S.-G. for New Zealand, [1903] A. C. 173, 
from which Lord Maonaghten's statement of the principle 
has been quoted, land was given in trust for a college to be 
erected thereon; no college was erected, and in coursie of time 
the site became unsuitable. It was held that the cy-pres 
doctrine was applicable. 
Gift to non- A not uncommon case is that of a gift to a non-existent 

A v| o^ ^Tl ^ 

corporation. Corporation, so that the gift cannot in fact take effect im- 
micdiately. Professor J. L. Gray says (Perpetuities, 3rd 
ed. §§ 607, 608): "If the Court, however, can see an in- 
tention to make an unconditional gift to charity (and the 
Court is very keen-sighted to discover this intention), then 
the gift will be regarded as immediate, not subject to any 
condition precedent, and therefore not within the scope of 
the rule against perpetuities. The mode pointed out by the 
testator is only one way, though the preferable way, of carry- 
ing out the charitable purpose; and if it cannot, with regard 
to the charitable intention, be carried out in that way, it 
will be carried out cy-pres. Thus while the Court will 
allow the fund to be transferred to a corporation not in exis- 
tence at the time of the gift, if such corporation is constituted 
in a reasonable time, it will not recognize the right of such 
non-existent corporation to keep the fund looked up until 
such time as it may please itself to be incorporated. The 
formation of the corporation is not a condition precedent to 
the charitable trust, and therefore the trust is not too remote. 
The cases where charitable gifts to non-existent corporations 
or societies have been sustained are numerous. 

This inode of treating charitable gifts to bodies hereafter 
to be incorporated as present valid gifts, depends upon the 
doctrine of cy-pres." 

If it does depend upon the doctrine of cy-pres there is no 
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difEculty, but it is by no 'means clear from the cases that this 

is 80. 

In A.-G. V. Do'ivning, Wilm. 1; Amb. 549, there was a 
gift to a college to be established. Wilmot, C.J. (16, 17), 
said that the gift was not too remote because the King's 
licence might be obtained in six months, which was greatly 
within the time allowed by the law for the expecting exe- 
cutory trusts to arise. The matter again came before the 
Court in A.-G. v. Bowyer, 13 Ves. 714, in which it was 
decided that the heir was not entitled to the intermediate 
rents until the college was incorporated; so that the cy-pres 
doctrine was applied to these rents. This case certainly 
supports Professor Gray's view. 

The leading case, however, is A.-G. v. Chester, 1 B. C. C. 
444. In that case Archbishop Seeker gave (among other 
charitable legacies) 1,000L 3 per cent. Bank annuities to his 
trustees for the purpose of establishing a bishop in his 
Majesty's dominions in America, and ordered that if any 
charity to which he had given a legacy should no longer 
subsist, puoh legacy should fall into the residue. At his 
death there was no bishop in America nor any likelihood of 
there ever being one. It was argued that the legacy was 
void and fell into residue, but Lord Thurlow, C, said: " The 
money must remain in Court tiU it shall be seen whether 
any such appointment shall take place." This is the whole of 
the judgrttent as reported in relation to the legacy. The point 
of remoteness does not seem to have been raised, nor was it 
suggested that the money could be applied cy-pres if a 
bishopric in America was not founded. Ultinmtely, upon 
the appointment of a bishop of Canada, the legacy was 
applied (see 2 My. & K. at p. 579). 

In Hemshaw v. Atkinson, 3 Madd. 306, the testator be- 
queathed money for a Blue Coat School and Blind Asylum, 
adding', "but I direct that the said monies shall not be 
applied in the purchase of lands or the erection of buildings, 
it being imy expectation that the persons will at their expense 
purchase lands and buildings for those purposes." 
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Referring to this direction Sir J. Leach, V.-C, said: " It 
is next argued, that it was this testator's intention that the 
charities were not to take effect until lands or buildings were 
supplied by others, and that the money may be locked up 
for an indefinite period of time and therefore that the bequest 
cannot be sustained. The oases of Dovming College, and the 
Attorney-Oeneral v. Bishop of Chester, seem to be authorities 
against that objection; but the point does not arise here." 
It did not arise because of certain provisions in a second 
codicil. 

In A.-G.'y. Master amd Fellows of Catherine Rail, Cam- 
bridge, Jac. 381, the testatrix directed her trustees to convey 
certain real ©states and her personal estate to the Collegia 
for certain purposes, when a site of ground had been pur- 
chased or procured for the reoeptioh of six fellows and ten 
scholars in the College. The point that the devise and bequest 
were upon the happening of an event which might be too 
remote does not seem to have been raised. The testatrix 
died in 1745, and the estates were not conveyed until 1767, 
pursuant to a decree of 1752. 

In Maym of Lyons v. East India Comfpuny, 1 Moore P. C. 
175, an inquiry was ordered to ascertain whether effect could 
be given to a bequest for a college in Oude. 

Lord Brougham said: "The case of Attorney-General v. 
Bishop of Chester furnishes a direct authority for not declar- 
ing a legacy void because it, was for an object which could not 
at the time be accomplished, and for retaining the fund in 
Court until it should be possible to apply it. No doubt, if, in 
that case, some years had elaJpsed, and no prospect appeared of 
an Episcopal establishment in Canada, the Court would then 
have declared the legacy void, and distributed the fund to the 
parties entitled. So here, if it shall be found that there can 
be no application of the fund in the manner directed by the 
wiU, or that the trustees, after making the attempt, fail in 
it, the Court will then direct the sam'e application to be 
made of it, which they should have dione had the bequest been 
at first declared void." 
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In Girdkstone v. Creed, 8 Hare, 208, there was a bequest 
of residue for building and endowing a church at Stow 
Bridge; and when in further proceedings (10 Hare, 480, 488) 
the Attorney-General claimed the residue for the purpose 
to the extent of 5001. (see ,9 Geo. 2, c. 36; 43 Geo. 3, c. 106), 
a sum of consols equal thereto was directed to an account in- 
tituled " the contingent account for building and endowing 
a church at Stow Bridge," and an inquiry was direated 
whether there were any means of applying the fund in or 
towards the building or endowing of a church at the same 
place. The question of remoteness was not raised. 

In PhUpiott V. St. George's Hospital, 6 H. L. C. 338, 
Lord Cranworth, C, refers to A.-G. v. Chester apparently 
M'ith approval, but says: "The grounds of that decision it 
is not necessary for me to go into." 

In Sinnett v. Herbert, L. R. 7 Ch. 232, the testatrix gave 
the residue of her personal estate to trustees to be by them 
applied in aid of erecting or endowing an additional church 
at A. The question, "Can the trust be executed cy-pres if 
no opportunity appears within any reasonable time for apply- 
ing the fund as directed by the testatrix? " was discussed by 
Lord Hatherley (pp. 235, 237), and argued at some length, 
but Lord Hatherley did not decide the point (p. 240). He 
said, however, " As to the difficulty from the possible re- 
moteness of the time when her intention can be carried into 
effect, I think the case of the Attorney-General v. Bishop of 
Chester is a complete answer. In that case the very point 
which arises here was suggested. There was a sum of 1,000Z. 
left for a good charitable purpose, namely, for the purpose of 
establishing a bishop in the King's dominions in America. 
There was no bishop in America. The sum, being only 
1,000Z., Was not very likely in itself to be sufficient to estab- 
lish a bishop. Nothing oould be more remote or less likely 
to happen within a reasonable period, than the appropriation 
of that fund to the particular object. But the Court did not 
direct any application of the fund according to the cy-pres 
doctrine ; it would not allow the fund to be dealt with imme- 
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diately, but directed the fund to remain in hand for a time 
with liberty to apply, because it was not known whether 
any bishop would be established. But that the Court would 
continue to retain it for ever, waiting until a bishop should 
be appointed, I think is a very doubtful proposition," and his 
Lordship directed an inquiry whether or not the funds given 
to the trustees for the purpose of aiding in erecting or endow- 
ing a church at A., or any and what part thereof, oould be 
so laid out and employed. 

In Chamberlayne v. Brockett, L. R. 8 Ch. 206, already 
quoted (above, p. 154), an inquiry was ordered as in Sinnett 
V. Herbert. Lord Selbome said: "When personal estate is 
once effectually given to charity it is taken entirely out of 
the scope of the law of remoteness . . .If the fund should, 
either originally or in process of time, be or become greater 
in amount than is necessary for that purpose, or if strict com- 
pliance with the wishes and directions of the author of the 
trust should turn out to be impracticable, this Court has 
power to apply the surplus, or the whole (as the case may be), 
to such other purposes as it Iniay deem proper, upon what is 
called the cy-^res principle." 

In Re White's Trusts, 30 W. R. 837, and 33 Ch. D. 449, 
money was bequeathed to a company upon trust "when a 
proper site can be obtained for that purpose " to " erect and 
build almshouses . ' ' The money was paid into Court . Bacon, 
V.-C, said: " I do not think the trustees are entitled to have 
the money until they are in a position to come to the Court 
and say they have the land to build upon, and there must be 
a declaration to that effect," 30 W. R. 837, 838. 

Four years later it appeared that there was no reasonable 
prospect of a site being obtained. Bacon, V.-C, held that 
the doctrine of cy^pres could not be applied and that the 
legacy lapsed, 33 Ch. D. 449. It is difficult to see why the 
legacy could not hea,^pliedcy-pres asinBiscaev.Jackson, 35 
Ch. D. 460, as to which see Re Wilson, [1913] 1 Ch. 314, 
321-2. 

No certain conclusion can be drawn from these cases; the 
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opinion of Lord Brougham (and apparently of Lord 
Hatherley) and the decision of Baoon, V.-C, are against 
the view that the doctrine of A.-G. v. Chester depends 
upon the principle of cy-pres. In the first edition of this 
book the learned author says at p. 423: "We have already 
noticed many oases of bequests for the establishment of new 
charitable institutions, where the testator's object could not 
be carried out by his own trustees alone, but some act was 
required to be done by some other person, such as a gift of 
land as a site for the institution. In such cases, if no limit 
is fixed to the time within which all necessary conditions pre- 
cedent must be fulfilled, an objection may be raised that the 
gift is not limited so as necessarily to take efiect within the 
period defined by the rule of remoteness . On considering the 
cases, however, we find that the Court has not subjected such 
cases to this rule, but has adopted a very elastic principle, 
namely, that all conditions must be fulfilled within a reason- 
able time." 

But it is by no Imeans clear that this principle can be 
deduced from the cases. It therefore appears more correct 
to treat the doctrine of A.-G. V. Chester as an anomalous 
exception to the rule against remioteness, unless either Re 
White's Trusts and Lord Brougham's opinions are wrong, 
in which case it depends upon the doctrine of cy-pres, or 
unless, by some straining of the words, the gift can be con- 
strued as not being subject to a condition precedent. 

If an immediate gift in favour of charity is followed by Gift over, 
an executory gift over in favour of private individuals, the 
gift over is void unless it must take effect within the period 
limited by the rule against remoteness. 

In Re Bowen, [1893] 2 Ch. 491, the testator gave certain 
monies in trust to establish certain schools, and declared 
that if at any time thereafter the Government should establish 
a general system of education, the trusts of the monies should 
cease, and be bequeathed them in the same manner as he had 
bequeathed the residue of his personal estate. Stirling, J,. 

T. U 



162 CHARITABLE BEQUESTS. 

held that the residuary legatees took a future interest con- 
ditional on an event which need not necessarily occur within 
perpetuity limits, and that the gift over was bad (see also Be 
Davies, [1915] 1 Ch. 543). 
Trust for A charitable trust may be for a limited period, and al- 

period. though there may not be a gift over to a private individual 

contingently on the cesser of the charitable trust, if the trust 
may endure for a period greater than that allowed by the 
rule against remoteness, yet on the cesser of the trust if there 
is no gift over, property devolves as the law determines as 
part of the testator's real or personal estate as the case may 
be. 

In A.-G. v. Pyle, 1 Atk. 435, Lord Hardwicke, C, said: 
" Where a sum of money is given to a charity, so long as 
it shall continue to be endowed with charity, it is only given 
quousque, and when it ceases, if it is a gift of real estate, 
it shall fall into the inheritance for the benefit of the heir, if 
personal into the residuum." 

In Re Randell, 38 Ch. D. 213, the testatrix bequeathed 
14,000Z. on trust to pay the income to the incumbent of the 
church at H . for the time being so long as he permitted the 
sittings to be occupied free; in case payment for sittings was 
ever demanded she directed the 14,000?. to fall into residue. 
North, J., said: "In the present case it seems to me that 
there is a definite, particular, special charitable bequest, which 
must have effect given to it so long as it lasts, and no longer; 
and that when it comes to an end there is no devotion to 
general charitable purposes at all, the intention of the testa- 
trix being distinctly the opposite. On the construction of 
the will, it is a charity for a particular limited purpose, and 
nothing beyond that is declared; as soon as that particular 
purpose comes to an end, the fund which was subjected to 
that particular trust falls into the reeidue of the estate; and 
it would do so just as much if there were no such limitation 
as there is in the will, as it does when the limitation exists. 
.In my opinion, therefore, this direction means that 
the fund is to go as the law independently of that direction 
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would give it, and therefore that gift is not obnoxious to 
any rule of law." 

His Lordship relied on Walsh v. Secretary of State for 
India, 10 H. L. C. 367. Lord Clive, in 1770, devoted a 
sum of money for pensions to persons in the military or 
naval service of the East India Company, and the Company 
covenanted to repay the money to Lord Clive, his executors, 
administrators or assigns, if they should cease to employ a 
military force, and to use vessels for trading. After 1834 the 
Company ceased to employ trading ships, and in 1858 the 
army of the Company was transferred to the Crown . It was 
held that the money had become repayable to Lord Clive's 
rep resentatives . 

The principle of Re Bandell was followed by Buckley, J., 
in Be Blunt' s Trusts, [1904] 2 Ch. 767. 

Although a gift over of funds, which had been devoted Gift over to 
to charity, in favour of a private individual will fail on the gharity! 
ground of remoteness, if the event on which the gift over is to 
take effect may not happen within the period allowed by the 
rule in Cadell v. Palmer, yet it has been decided that such 
a gift over is good if it is iu favour of another charity . 

In Christ's Hospital v. Grainger, 1 Mac. & G. 460, the 
bequest was to the Corporation of Reading on certain trusts 
for the benefit of the poor of the town of Reading, with a 
proviso that, if the Corporation of Reading should, for one 
whole year, neglect to observe the directions of the will, 
the gift should be utterly void, and the property be trans- 
ferred to the Corporation of London, in trust for a hospital 
in the town of London. The Court held the gift over to be 
good. Lord Cottenham, C, said (at p. 464): "It was then 
argued that it was void, as contrary to the rules against per- 
petuities. These rules are to prevent, in the cases to which 
they apply, property from being inalienable beyond certain 
periods. Is this effect produced, and are these rules evaded 
by the transfer, in a certain event, of property from one 
charity to another? If the Corporation of Reading might 
hold the property for certain charities in Reading, why may 

11(2) 
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not the CorpiOiration of London hold it for the charity of 
Christ's Hospital in London? The property is neither more 
nor less alienable on that account." 

The principle also seems to be involved in The Sooiety 
for the Propagation of the Gospel in Foreign Parts v. A.-G., 
3 Euss. 142; and Re Beard's Trusts, [1904] 1 Ch. 270; it 
is stated by Stirling, J., in Be Bowen, [1893] 2 Ch. 491. 

The principle has also been applied in a case where the 
object of the gift over was to secure the perpetual performance 
of a non-charitable act. In Be Tyler, [1891] 3 Ch. 252, 
the testator bequeathed money to the trustees of the London 
Missionary Society with a condition that if the Society did 
not keep his family vault in repair the money was to go over 
to the Blue Coat School. This was held good. 

On this case Professor C.J. Gray observes (Perpetuities, 
3rd ed., §603d): " Suppose that land or a sum of money is 
given to College X. on condition that if on every first day of 
January in every year the College does not piay a certain 
amount to those persons who shall then be the heirs of the 
donor, the land or fund shall go to College Y. This would 
seem, according to In re Tyler, to be a good limitation.. 
It is obvious that a man may in this way make a perpetual 
provision for his family." What is the answer to this? Mr. 
Charles Sweet also doubts Be Tyler (18 Judicial Review, 
132, 140). 

In Be Davies, [1915] 2 Ch. 543, the testator gave 50Z. to 
the vicar of C . and his successors with a gift over to a fund 
(which was held not to be charitable) if they failed to keep in 
repair oertaia graves ia the churchyard. 

It was held that the vicar and his successors were entitled 
to the income of the 501. freed from the obligation to repair 
the graves. See ante, p. 93. 

In Re Susannah Barker, deod., 25 T. L. R. 753, the 
testatrix bequeathed 1,800Z. to the Royal Engineers' Insti- 
tute upon trust to apply one-third of the income in the main- 
tenance and upkeep of her son's tomb in a cemetery, with a 
condition that if this was not faithfully observed the leg'acy. 
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should pass to the Union Jack Club. It was held that the 
one-third of the 1,800L fell into residue, whether or no the 
gift over to the Union Jack Club was charitable. 

Fortmerly common law conditions were not subject to the Commpnlaw 
rule agaiast remoteness, but it has been held in Ee Trustees *"'°'^ °°^" 
of Hollis' Hospital and Hague's Contract, [1899] 2 Ch. 
540; and Be Da Costa, [1912] 1 Ch. 337, that a common 
law condition subsequent wihich would determine a chari- 
table trust is void, if it peed not take effect within the period 
limited by the rule against remoteness. In the latter case 
the condition was bad as a common law condition, and in the 
former, although the learned judge decided the point, he 
would not force the title on la purchaser. 

It may here be mentioned that under various Acts of Reverter. 
Parliament, which give powers to convey lands for certain 
charitable purposes, there is a condition imposed that if the 
land ceases to be used for sUch purpose it shall revert to its 
former use. These Acts are the School Sites Act, 1841 (4 
& 5 Vict. 0. 38) (see A.-G. v. Shadwell, [1910] 1 Ch. 92; 
A.-G. V. Price, [1912] 1 Ch. 667; [1914] A. C. 20), and 
the School Sites Acts, 1844 (7 & 8 Vict. c. 37), 1849 (12 & 
13 Vict. c. 49), 1851 (14 & 15 Vict. c. 24), and 1852 (15 & 
16 Vict. c. 49); the Literary and Scientific Institutimis Act, 
1854 (17 & 18 Vict. c. 112); the Flaces of Worship Sites 
Act, 1873 (36 & 37 Vict. c. 50); and the Places of Worship 
Sites Amendment Act, 1882 (45 & 46 Vict. c. 21). 
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CHAPTER XV. 

CONDITIONS AND CHARITABLE GIFTS. 

Gifts which are made "on condition " may be divided into 
iive classes: — 

First. Where the condition is a condition preoedent, 
which has to be fulfilled before the gift can take effect. 
Certain exceptions ajid anomalous cases in relation to this 
have b§en discussed in the Chapter on Remoteness. 

Secondly. Where the condition is a condition subsequent 
on breach of which the heir can enter. 

Thirdly. Where the words 'are construed not as a con- 
dition but as a trust. 

Fourthly. Where the condition is so attached to the gift, 
that the devisee or legatee by accepting the gift in effeot 
undertakes to perform the condition for aU time even though 
the value of property is less than the amount it is necessary 
to expend in order to perform the condition. 

Fifthly. Where the gift in effect is construed as a con- 
ditional limitation, so that there is a gift of income only 
for so long as the condition is performed. 

1. 'The first class of oases has already been discussed; it 
is not always easy to determine whether a condition is or is 
not a condition preoedent. It may be mentioned that if per- 
sonal property is bequeathed subject to a condition precedent 
which is void as involving malum prohibitum, or as being 
impossible ab initio, the bequest is absolute, Wren y. 
Bradley, 2 De G. & S. 49; but where the condition involves 
malum in se, or the condition has since become impossible 
by act of God, the bequest js void. Re Moore, 39 Ch. D. 116. 

2. iThe second class is illustrated by Porter's Case, 1 Eep. 
16, where a testator devised to his wife upon condition that 
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she should grant the lands for the maintenance of a school. 
The wife did not do this and the heir entered for condition 
broken, his entrj was held to be lawful. 

But nowadays, as -will be seen below, such a condition 
would be construed as a trust. 

3. The principle of the third class of cases is cleiarly 
stated by Lord Selborne, C, in Goodman v. Mayor of 
Saltash, 7 App. Cas. 633, at p. 642. " If I give " (said Lord 
Cairns in the Wax Chandlers' Case) " an estate to A. 
upon condition that he shall apply the rents for the benefit 
of B., that is a gift in trust to all intents and purposes. 
A gift subject to a condition or trust for the benefit of a 
parish or town, or of any particular class of such inhabitants, 
is, as I understand the law, a charitable trust." 

In Wfight v. Wilkin, 7 Jur. N. S. 441, the testatrix, 
after giving certain legacies, devised real estate to W. upon 
the express condition that if her personal estate should be 
insufficient he should, within twelve (months after her decease, 
pay the legacies thereinbefore bequeathed, and she charged 
her real estate with the payment of the legacies. Held that 
this was not a condition on breach of which W . would forfeit 
the estate, but a trust. In the course of his judgment, 
Cockbum, C.J., said (p. 444): "We have the highest 
authority, perhaps, of the present day, with regard to the 
law of real property, for saying that the tendency of modern 
times has been not to put the strict interpretation which in 
the earlier periods of our law, when these matters were con- 
sidered merely with reference to common law, may have been 
put upon the term ' condition ' ; but that where the language 
of the will will admit of it, the words ' upon condition ' are 
to be treated rather as imposing trusts upon the devisee, than 
operating as a condition which shall take the estate out of 
him if he does not comply with it." 

In the cases of Merchant Taylors' Company v. A.-G., 
L. E. 6 Ch. 512; and A.-G. v. Wax Chandlers' Cormpany, 
L. R. 6 H. L. 1, both quoted elsewhere (Chapter XII.), 
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devises "upon condition" were construed to be devises in 
trust. 

In Re Richardson, 57 L. T. 17; 58 L. T. 45, a sum was 
bequeathed upon trust to pay the samfe to the trustees of the 
Royal National Lifeboat Institution on condition that the 
Institution should construct and use two tubular lifeboats. 
The condition was construed as a trust. 

4. The fourth class of cases is illustrated by A.-G. v. 
Christ's Hospital, 3 B. C. C. 165, where land was devised to 
Christ's Hospital on condition of their maintaining six chil- 
dren from the parish of S. The Hospital took possession, 
and, the rents at first proving insufficient, only maintained 
tliree children. The rents then' increased. The Lord Chan- 
cellor thought whether the rents were or were not sufficient 
to Imaintain the number, the hospital having taken possession 
of the estate was bound to perform the condition, and that 
they should have considered of that previous to taking posses- 
sion. A.-G. V. Christ's Hospital, 1 R. & M. 626; Tamlyn, 
393, is a similar case. 400?. p. a. was given to Christ's 
Hospital on condition that Guy's Hospital should have liberty 
to nominate four poor children to it every year, and that if 
Christ's Hospital should neglect to take the children Guy's 
Hospital could apply the 400L p. a. in the education and 
maintenance of four diildren elsewhere. Sir J . Leach, M.R., 
said: "If the annuity were given to Christ's Hospital for 
such time only as they should continue to act upon the con- 
dition, then indeed they would be at liberty to retire from it 
at their pleasure . But here the annuity is given to them and 
their successors for ever; and having once accepted it, they 
are for ever bound by the condition. The latter part of 
the clause .... is not to be considered as authorizing that 
refusal or neglect, but as a collateral remedy to secure, at all 
events, the testator's charitable intention." 

In A.-G. V. Andrew, 3 Ves. 633, a college disclaimed • 
a devise which was subject to burdensome conditions. 

In A.-G. V. Wax Chandlers' Camtp^any, L. R. 6 H. L. 1, 
at p. 19, Lord Cairns said: " There is one well known class 
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of authorities of this sort. A testator devises to a corporate 
body or to an individual, landed property, and he affixes to 
that devise a condition that the ooirporation or the individual 
shall at their or his own peril, and if necessary out of their 
own funds, make certain payments, or a certain payment, to 
sioinie object of his bounty. In a case of that kind the 
devisee is said to take the land upon condition. If the 
devise is accepted, the condition must be fulfilled, and the 
money must be paid, whether the land devised is or is not 
adequate to 'make the payment." 

5. In the fifth class the condition is not usually to do 
something which involves the expenditure of money; thus: — 

In A.-G. V. Molland, Younge, 562, the testatrix be- 
queathed lOOL to her executors, the interest to be paid to 
the Rev. J. B. of W. and his successors, so long as he and 
his successors should teach in the said town of W. the gospel 
of Christ under the name of orthodoxy. 

In Re Hartshill Endowment, 30 Bea. 130, the gift was to 
pay the income of a fund to the incumbent for the time being 
of a church so long as he should conduct the services accord- 
ing to the rites and ceremonies of the Church of England, in 
strict and literal accordance with the order of the Book of 
Common Prayer. 

In Re Connington's Will, 8 W. R. 444, lands were de- 
vised in 1718 to the use of the vicar of L. for ever, upon 
condition that he should read or cause to be read service 
in the church of L. on every Wednesday, Friday and holy 
day at 11 a.m., with a gift over during the rest of the life of 
the negligent vicar for the benefit of a certain school. The 
vicar ia 1860 had always been willing to read service 
on the days named, but no one ever attended. Wood, V.-C, 
held that the vicar had not been guilty of neglect so as to 
occasion a forfeiture. 

In Re Robinson, [1892] 1 Ch. 65; [1897] 1 Ch. 85, a 
testatrix bequeathed 1,500^ towards the endowment of a 
church and made it an abiding condition that the black gown 
should be worn in the pulpit unless there should be any altera- 
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tiou iu the law rendering it illegal. This was held to be a 
good continuing condition, and the income was directed to 
be paid to the incumbent so long as he performed it. 

But it is possible to attach a continuing condition which 
involves the expenditure of money, on breach of which the 
fund goes over to another charity as in Re Tyler, [1891] 
3 Ch. 252, already stated in the Chapter on Remoteness. 

But if there is a perpetual trust to expend money for a 
non-charitable purpose with a gift over on the money not 
being so expended, the gift over will fail and the money fall 
into residue, Be Davis, [1915] 1 Ch. 543, 549. 
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If a trust fund is handed over to trustees who are out of the 
jurisdiction, the Court cannot control the administration; 
it therefore is necessary to consider when a fund can be 
handed over to trustees for charitable purposes who are out 
of the jurisdiction, and whether the Court can 'make a scheme 
or in any way control the administration of a foreign charity,. 
The practice has not been uniform, and charities in foreign 
countries are not necessarily dealt with in the same manner 
as charities within the British Empire. 

If a testator makes a gift for a charity out of England;, 
it is necessary that the gift should be valid both acoording 
to English law, Be Elliott, [1891] W.N. 9; Be Garcin v. 
Lawson, 4 Ves. 433, n.; or Habershon v. Vardon, 4 De G. & 
Sm. 467, and according to the law of the foreign country. 
For example, as we have seen (Chapter V.), land in England 
could not, prior to the 5th August, 1891, be devised for a 
charitable purpose out of England. The Court will direct 
an inquiry to ascertain whether the gift is good and can be 
carried into effect according to the law of the foreign country, 
Thompson v. Thompson, 1 CoU. 381. 

" The Court of Chancery never gives directions for Scotland, 
establishing a charity in Scotland, but directs the money 
to be paid to the trustees, who must administer it according 
to the law of Scotland, and under the direction of the Court 
of Session, in case it becomes necessary to resort to any Court 
for directions" (Shelf ord on Mortmain, p. 260, quoted by 
Lindley, L.J., in Ee Geclc, 69 L. T. at,p. 821). 

This was done in Provost, BaiUffs, dc. of Edinburgh v. 
Aubery, Amb. 236; and Emery v. Kill, 1 Euss. 112. In 
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A.-G. V. Lepine, 19 Ves. 309; 2 Swan. 181, the testator 
directed a moiety of liis residuary personal estate to be in- 
vested in the funds, and gave the income thereof to the 
minister and churchwardens of the parish of D., in Scotland, 
for the time being for the poor of the said parish. Lord 
Eldon, C, ordered the dividends to be paid to the minister 
and church officers of the parish of D. for the time being 
(see Lord Brougham's judgment in Mayor of Lyons v. East 
India Company, 1 Moore, P. C. 175). 

In Thompson v. Thompson, 1 CoU. 381, 393-395, an 
inquiry was directed whether the testator's intention would 
or would not be best carried into effect by appointing trustees 
in Scotland to receive the fund and to have charge of it, 
with a provision for their perpetual continuance. 

In Forbes v. Forbes, 18 Bea. 552, the M.E. thought that 
the better course would be to have the money paid into Court, 
then to make an application to the Court of Session in 
Scotland to decide as to the disposition of the fund and the 
regulation of the charity and afterwards to apply to the 
English Court. 

In Be Fraser, 22 Ch. D. 827^ an English testator be- 
queathed his residuary estate to his executors and to trustees 
to be appointed by them for the benefit of the blind in Inver- 
ness-shire. The surviving executor declined to act in the trust 
or to appoint new trustees. Liberty was given to the 
Attorney-General to apply to the Court of Session in Scot- 
land for the settlement of a scheme. 

Ireland. In Collyer V. Burnett, Tamlyn, 79, stock and long an- 

nuities were bequeathed to the rector and parishioners of 
the parish of L., in Ireland, apparently for some charitable 
purpose. The Master of the Rolls ordered the stock and 
annuities to be sold and the proceeds to be paid to the Com- 
missioners of Charitable Donations in Ireland, appointed 
under 40 Geo. 3, c. 75. 

Foreign " Where there exists a party entitled to receive a fund 

bequeathed for a foreign charity, there can be no objection 



trustees. 



FOREIGN CHARITIES. 173 

made to give over that fund to him, and allowing him to 
administer it in the country in which the charity is to be 
established; this has been repeatedly done, both where the 
party was within the jurisdiction of the Court, and where he 
was beyond it, as Minet v. VuUiamy, 1 Russ. 113 n. 
(Switzerland); Martin v. Paxton, cit. 1 Russ. 116 (Lyons); 
and Emery v. Hill, 1 Russ. 112, which followed the former 
precedents" (per Lord Brougham in Mayor of Lyons v. 
East India Company, 1 Moore, P. C. 175, at p. 295). 

In Emi&ry v. Hill, 1 Russ. 112, the trustee was a society 
in Scotland for propagating Christian knowledge. Other 
cases where the fund has been paid to a trustee society or 
corporation are, Society for Propagation of Gospel in Foreign 
Parts V. A.-G., 3 Russ. 142; Makeown v. Ardagh, I. R. 
10 Eq. 445; A.-G. v. Fraunces (1866), W. N. 280. 

Sometimes the gift is of income only, in which case the 
income can be paid to the f oreiga trustees as in Re Michel's 
Trust, 28 Bea. 39; and A.-G. v. Stephens, 3 Myl. & K. 
347, in which case the Court appointed a new trustee for a 
charity at Lisbon. Here it may be mentioned that the 
consent of the Charity Commissioners is required to an appli- 
cation to the Court to appoint a new trustee of funds where 
the trustees and fund are in England but the charity abroad, 
Re Duncan, L. R. 2 Ch. 356. 

But the Court does not always appoint trustees to receive 
a legacy for charitable purposes abroad. Thus in A.-G. 
V. Sturge, 19 Bea. 597, the testatrix who had establisked 
a school at Genoa, by her will directed 1,000?. to be paid to 
J. I., the consular chaplain there, for its support. J.I. died 
and the legacy was ordered to be carried to a separate account, 
and the dividends paid to the consular chaplain for the time 
being, he rendering periodically an account to the judge in 
chambers aiad to the Attorney-General of its application. 

In A.-G. V. College of William and Mary and the Mayor 
of London, 2 Swan. 180; 3 Bro. C. C. 171, also in part 1 
Ves. Jun. 243, the testator by will made in 1691 directed 
that the residue of his personal estate should be disposed of 
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by his executors for such charitable and pious uses as they in 
their discretion should think fit, but recommended them to 
lay out the greater part thereof for the advancement of the 
Christian religion. 

A scheme for the application of the property was settled by 
the Court of Chancery directing certain payments to (1) the 
corporation for propagating the Gospel in New England to be 
applied for the salary of two ministers to instruct the natives 
in or near His Majesty's colonies in New England in the 
Christian religion; (2) to Harvard College in New England; 
and (3) to pay the surplus to the College of WiUiam and 
Mary in Virginia. The scheme contained directions for the 
application of the two last-mentioned gifts. Corporation 
(1) was localized in England, (2) and (3) in the colonies 
which became independent. 

The Lord Chancellor considered that the trusts of (1) 
ceased for want of objects, there being no longfer any neigh- 
altered^ bouring infidels, and that, after the recognition of the inde- 

pendence of the United States, he could no longer regard (2) 
and (3) as corporations; and a new scheme must be settled 
for the charity. It was stated in argument that the treaty 
of peace preserved every right of every corporation as it was 
before. In the course of the argument the Lord Chancellor 
threw out as a reason for discontinuing the payments to the 
American corporations, that there was no means of calling 
them to account in this country if they misapplied the funds. 

There appeared to be objects of the charities for which the 
payments to the American corporations were made, and the 
CoUege of William and Mary stated that they had incurred 
expenses relying on the continuance of the allowance to them. 

Mayor of Lyons v. East ItkMu Compmiy, 1 Moore, P. C. 
175, was an appeal from the Supreme Court of Bengal. One 
of the points involved in the appeal depended on the effect 
of a direction by will by a Frenchman residing in India, that 
his executors should apply property in Bengal for the pur- 
pose of converting into a colleg'e a house at Luckuow, which 
was then in the dominions of the King of Oude. The King 
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of Oude was nominally independent, but much under British 
influence, and the Court at Calcutta had jurisdiction over 
British subjects within his dominions. The king neither 
forbade nor encouraged the establishment of the college. 

Lord Brougham, in giving judgment, observed that the 
Master had been directed to inquire vsrhether the G-overnor- 
General of India had the means of giving effect to the bequest 
and was willing to receive the fund, and reported that he was 
willing to receive the fund, and referred to some correspon- 
dence as to his means, and the Court on this finding had Fund not paid 
ordered the fund to be paid to the Governor-General. Lord Gene^™f"" 
Brougham then said : ' ' We do not think that this part of the India, 
decree can stand. The Court must have an answer to the 
inquiry, and a reasonable ground for assuming that the be- 
quest can be carried into effect before it can part with the 
fund . But the manner in which it is proposed to part with 
the fund is also, in our opinion, improper. The Court gives 
the control of it, not to any party or any competent authority 
pointed out by the testator, as was done in the case of the 
Provost, dc. of Edinburgh v. Auhery, Amb. 236, and 
Oliphcmt V. Kendrie, 1 Bro. C. C. 571, and the other cases 
of this class. Nor does it give the control and management 
to any person under its own superintendence and amenable to 
its jurisdiction. Giving it to the Government is letting go 
all hold over it, and at onoe departing with its jurisdiction to 
those who can never in any way be interfered with or called 
to account. It appears clear that if the Court had been 
satisfied of the means existing for effecting the testator's 
purpoise at Lucknow, there should have been appointed a 
trustee or trustees for applying the fund under the superin- 
tendence of the Court, and that these trustees should, there- 
fore, have been piersons residing within its jurisdiction; ajid 
if officers of its own, so much the better . . . 

" Then for the part reversed, there must be substituted a 
direction that further inquiry be im'ade as to the power of the 
Governor-General to aid trustees to be appointed by the Court 
in giving effect to the bequest regarding the college; and if 
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the Court shall be satisfied that in this or ia any other way 
such trustees can give it effect, then the fund is to be paid 
over to sucli trustees, who are to report from time to time to 
the Master, and to administer the fund under the superin- 
tendence of the Court, the Court giving such directions as 
may be necessary bo establish the charity according to the 
will. Their Lordships are well aware that in pursuing this 
course they are sanctioning a proceeding for wHich there is no 
exact and complete precedent in the administration of chari- 
table funds in this country." 

In Mitfwd V. Reynolds, 1 Phil. 185; 16 Sim. 105, the 
testator gave the residue of his property " to the Government 
of Bengal for the express purpose (of that Grovernment apply- 
ing the amount to charitable beneficial and public works at 
and in the City of Dacca in Bengal, the intent of suoh bequest 
and direction being that the amount shall be applied ex- 
clusively to the benefit lof the native inhabitants in the manner 
they and the Government may regard to be most conducive 
to that end." 

The Court directed an inquiry who was meant by the 
Government of Bengal, and the master found that the testator 
intended to designate the executive Government of Fort 
William in Bengal, as it existed under Act 3 & 4 WiU. 4, 
c. 85, and that suoh Government was vested in the Govern oir- 
General of India, who, however, in administering a trust 
of this nature, would be amenable to the control of the 
Supreme Court of Calcutta. The Governor-General was then 
made a party to the suit, and the Court pronounced the gift 
valid. Eventually the fund was ordered to be paid to the 
Governor-General for the charitable purposes expressed in 
the bequest. 

In Mayor of Lyons v. Advocate-Gefneral of Bengal, 1 
App. Cas. 91, the testator gave certain annual sums to relieve 
poor debtors in prison at Calcutta and Lyons respectively, 
and a third sum for Lucknow in terms which were declared 
void. His residuary clause directed that if a surplus of ten 
lacs remained it should be divided in such a manner as to 
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increase the three establishments. A fund was paid over to 

the Mayor and commonalty of Lyons. The Calcutta fund Scheme for 

was more than sufficient and accumulated, and a scheme was palo^tt* 

. ^ . fund. 

made applying it cy-pres without citing the Mayor of Lyons, 
^\''ho petitioned against it and appealed : 

Held, that the order was right; for the gift was an absolute 
charitable gift capable of being applied cy-pres, and the peti- 
tioner as one of the residuary legatees under the will was not 
entitled to any portion of the money not required for the 
original gift. 

This case arose under the same will as in Mayor of Lyons 
V. East India Company, 1 Moore, P. C. 175 (Dec. 1836). 

New V. Bonaker, L. R. 4 Eq. 655, is a difficult case. 
The testator gave certain stock to the President and Vice- 
President of the United States and to the Goivernor of the 
State of Pennsylvania for the time being upon trust to lay 
out 2,000 dollars part thereof in freehold land in Pennsyl- 
vania, and to accumulate the rents and dividends of the re- 
maining stock until the same should amount to 100,000 
doUars, and then to be applied together with the estate so 
directed to be purchased in endowing a college for the in- 
struction of youth in Pennsylvania, and declared that moral 
pihilosophy should be taught therein and a professor engaged 
who should inculcate and advocate the natural rights of the 
black people of every clinie and country, until they be 
restored to an equality in civil rights with their white 
brethren throughout the Union. The trustees named in the 
will declined to accept the trusts; The judgment of Malins, 
V.-C, is as follows: "The general principle is, that where 
there is a gift in such terms as this for the education of 
youth, and a particular form lof education is pointed out, 
the gift will not fail as a gift for the general education of 
youth, 'although it may be imipracticable to carry out the 
general object in the particular form prescribed. Nor can 
it be disputed that the gift would not fail because the trustees 
had disclaimed, as it is a rule that charitable bequests can- 
not fail for want of trustees; but, adhering to these general 

T. 12 
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principles this is a very extraordinary and exceptional case. 
It is a trust for the purpose of founding a college in Pennsyl- 
vania for the instruction of youth, -with a superadded direc- 
tion that Moral Philosophy should be taught therein, and 
that there should be a professor engaged who should inculcate 
and advocate the natural rights of the black people, of every 
clime and country, until they be restored to an equality in 
civil rights with their white brethren throughout the Union. 
This particular object of advocating the rights of the black 
people was, I believe, the prevailing motive of the testator 
in founding the college, but it seems that this intention 
cannot be carried into effect, because the equality of the 
black people has already been substantially established 
throughout the Union. This, however, goes only to the Pro- 
fessorship, and if it were an educational bequest in this 
country it would not fail on account of the part of the object 
being impracticable. It is said there is no reason for apply- 
ing a different rule when the gift is for an educational pur- 
pose in a foreign country; but this is altogether an excep- 
tional case. First, it is a gift to the President and Vice- 
President of the United States, and to the Governor of Penn- 
sylvania foT the time being. Now, it is an American charity, 
and therefore the President and Vice-President of the United 
States are, in fact, representing the government of the 
country. I consider, therefore, that it is a gift to the 
American Government, and I can look upon it in no other 
light. Then I find that 'there was a decree made by the Vice- 
Chanoellor Kindersley, in February, 1864, directing an 
inquiry whether or not the President and Vice-President of 
the United States and the Governor of Pennsylvania would 
Refusal of accept the trusts created by the will. It now appears that 
trustees. those trustees have refused to come forward and claim the 

fund, and consequently, as the matter now stands, the fund 
is useless. When I found that this question was pending, 
and the matter was standing still in my Chambers, I directed 
a certificate to be made, for the purpose of bringing it before 
the Court. The question now is, whether, as the American 
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Government has refused to come forward, I am to force the 
trust upon them. It is said that a charitable bequest must 
never fail for want of a trustee, and that is perfectly true, 
but "what I am urged by the Attorney-Geneiral to do, is, to 
force on the Government of America the foundation of ^ 
charity which they will not have. The will directs that the 
college is to be founded in Pennsylvania, and the Governor 
of Pennsylvannia refuses to accept the trust; — therefore, what 
I should have to do, would be to settle a schem,e for the 
institution of this charity in Pennsylvania, but I have no 
power to make the Governor accept it . It is quite imp ossible to 
settle such a scheme, therefore I comie to the conclusion that 
this is a case in which the charitable object altogether fails, 
and the funds wiU fall into the residue." 

Mr. Tyssen in the first edition of his book, p. 289, says: 
"We conceive that the real ground on which this decision 
can be supported is that the trustees named in the will were 
the President and Vice-President of the United States, and 
the Governor of Pennsylvania; and that this refusal was 
equivalent to a refusal of consent by the Government of the 
country named by the testator," and considers that (p. 288), 
" in the case of gifts for the purpose of establishing a new 
charitable foundation, it would seem to be right to ask 
expressly for the consent of the Government of the country." 

He also (p. 305) took the view that the case decided that 
as the Court could mot execute a scheme out of its jurisdiction 
the trust failed. 

The learned editors of 'the 4th edition of Tudor on Chari- 
table Trusts, pp. 108, 117, treat it as an authority for the 
proposition that the disclaimer or death of the trustees will 
affect the validity of the gift if the gift was only intended to 
take effect in the event of their accepting the trust, and also 
cite Reeve v. A.-G., 3 Hare, 191, as well for the proposition 
that the Court wiU not establish a scheme for a charity out 
of the jurisdiction. In Be Geek, 69 L. T. 819, Lord Lindley 
referring to the case says: " There it Avas assumed that there 
would be no difficulty whatever in handing the money over to 

12 (2) 
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the truiStees, provided the trustees would have it. But upon 
inquiry it was ascertained and certified that the authorities 
there would have nothiug' to do with the charity ; and it not 
being a bequest for charity generally, what was to be done? " 
It is difficult to see why the Court could not have appointed 
trustees in America and. handed the money to them. 

Here may be mentioned that where a scheme is made in 
general terms, not referring to any foreign country, thie 
mfeans that the charity is to be administered and the trusts 
of the scheme carried into (effect within the jurisdiction of the 
Chancery Division which constituted the scheme. Re Mirrlees' 
Charity, [1910] 1 Ch. 163. 
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THE CY-PEES DOCTRINE. 



In charity oases we are constantly meetinig with references 
to the cy-pres doctrine. In accordance with the strict mean- 
ing of the term, the doctrine relates to the application oif 
charitable property in a mode which is "as nearly as pos- 
sible " what the testator has directed. 

" The doctrine of cy-pres, which has been so much dis- Doctrine of 
cussed in this Court, and by which I understand the rule "V-P^"- 
to execute the charitable intention as nearly as possible, 
however wildly and extravagantly it has been acted upon in 
former cases, is by late , decisions, particularly since the 
statute {i.e., the Georgian Mortmain Act), administered in 
this way. The Court will not administer a charity in a 
different manner from that pointed out, unless they see that 
though it cannot be literally executed, another mode may be 
adopted by which it may be carried into effect in substance, 
without infringing upon the rules of law," A.-G. v. Whit- 
church, 3 Ves. 141, per Sir R. P. Arden, M.R., at p. 144. 

"What the Court looks at in all charities, is the original 
intention of the founder, and apart from any question of 
illegality and various other questions, this Court carries 
into effect the wishes and intentions of the founder of the 
charity; and where it sees that those intentions have not 
been carried into effect, it rectifies the existing administration 
of the charity for that purpose. If it cannot carry them 
into effect specifically, it carries them into effect as nearly 
as may be, and with as close a resemblance to them as it can," 
A.-G. Y.'The Dedham School, 23 Bea. 350, per Sir John 
Romilly, M.R., at p. 355. 

" There is, necessarily, great latitude in exercising the 
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jurisdiction over charity funds, when the direct object of 
the donor fails; and, therefore, very different opinions may 
be formed upon that subject in the same case. A charity 
may be cy-pres to the original object, which seems to have 
no trace of resemblance to it, but which may be very properly 
adopted if no other can be found having a nearer connexion," 
A.-G. V. The Ironmongers' Company, Cr. & Ph. 208, per 
Lord Cottenham, L.C., at p. 227; affirmed 10 CI. & F. 908. 
In the same case in the House of Lords (10 CI. & F. at 
924), Lord Cottenham said: " Cy-pres means as nearly as 
possible to the object which has failed." (See also Be Prison 
Charities, L. E. 16 Eq. 129, at pp. 148, 149.) 

The passages above set out serve to shew what, in refe- 
rence to charity, is the strict meaning of the term cy-pres. 
But we may notice that a laxer view of the principle, and 
one not consistent with the authorities above cited, was taken 
by Cozens-Hardy, M.R., in Ee Weir Hospital, [1910] 2 Oh. 
124, 132, where he said: "Wherever the oy.-pres doctrinie 
has to be applied, it is competent to the iCourt to consider 
the comparative advantages of various chaxitable objects, 
and to adopt by the scheme the one which iseems most bene- 
ficial." Application of charity property according to the 
cy-pres principle can, however, only be made by the authority 
of the Court, or of the Charity Commissioners (see Re 
Campden Charities, 18 Ch. D. 310, 328—329). Trustees 
can only administer the trust according to the disposition 
of the testator, Andreivs v. McOuffog, 11 App. Cas. 313, 
329, and if the trust cannot be literally carried out they 
must obtain authority to apply the property according to the 
cy-pres principle. 

The jurisdiction of the Court in regard to this doctrine 
is based upon the existence of a trust, Ommanney v. Butcher, 
T. <&• E. 260, 271. The Court deals only with the mode of 
carrying the trust into effect. Mills v. Farmer, 1 Mer. 55, 94. 
And the execution of trusts, charitable or private, is assigned 
to the Chancery Division by sect. 34 (3) of the Judicature 
Act, 1873. The jurisdiction of the Charity Commissioners 
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is derived from sect. 2 of the Charitable Trusts Act, 1860, 
and the Commissioners undier that section have, in regard 
to schemes for the administration of charity, the same juris- 
diction as the Court, and must act upon the same principles, 
Be Weir Hospital, [1910] 2 Ch. 124. 

If, however', there is a gift for charity generally, or a Jurisdiction 
general intention in favour of charity, and a gift to a par- ° ® "'^™' 
ticular charity which does not exist or subsequently fails, 
then, unless the gift can be construed as a trust, the Crown 
as parens patrice disposes of the property by sign manual, 
Moggridge v. Thackwell; 7 Ves. 36, pp. 83, 86; Paice v. 
Archbishop of Canterbury, 14 Ves. 364, 372. From the 
rather hesitating words of Lord Eldon in Moggridge v. 
Thackwell, 7 Ves. at p. 86, it might seem that, notwith- 
standing that the disposition in favour of charity is to be 
by a trustee, yet if the general purpose is "indefinite " and 
not "pointed out," the Crown has the disposition of the 
property (see Be Davis, [1902] 1 Ch. 876, 888), and it is 
difficult to see upon what principle the Court ought in such 
a case to proceed. But Lord Eldon's words in Paice v. 
Archbishop of Canterbury, 14 Ves. at p. 372, have been 
regarded as a decision that this is not so, and in Re Pyne, 
[1903] 1 Ch. 83, it was held by Byrne, J., that a bequest to 
trustees in trust for " charitable purposes " which were not 
specified or defined, was a case in which the Court ought 
to direct a scheme. It may be that the direction to " divide " 
property in Re White, [1893] 2 Ch. 41, among "religious 
societies" which were not specified enabled the Court of 
Appeal to hold, as they did, that in that case the property 
was subject to a trust, and so to direct a scheme (see on 
Crown Rights by Sign Manual, post. Chapter XVIII.). 

We may now consider the oases in which a cy-pres appli- 
cation will be directed, bearing in mind that "a case for 
the cy-pres application of trust funds cannot be manu- 
factured, but must arise ex necessitate rei," Re Weir 
Hospital, [1910] 2 Ch. 124, 138. 
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On analysing the cases in which this doctrine is applied 
we find that they are divisible into the following classes: — 

1 . Where there is a general intention in favour of charity, 
and the property is given to no defined charity, or to a 
defined charity which does not exist, cannot be found, is not 
capable in law of taking, or subsequently comes to an end. 

2. Where there is a general or definite intention in favour 
of charity, but the mode by which the gift is to be effected 
cannot be applied. 

3. Where there is a general intention to devote the whole 
subject of the gift to charity, and the income of property 
devoted to a defined charity is from the first or subsequently 
becomes more than is required for the purposes of the defined 
charity, so that there is a surplus of income to be applied. 

Before illustrating these three classes it is necessary to 
remark that cases in which a oy-pres application has been 
ordered of property given to a defined charity which has 
subsequently failed, have sometimes been considered as 
forming a class distinct from those enumerated above. The 
jurisdiction to apply cy-pres has, it would seem, been 
regarded in such cases as depending not upon the existence 
of a general intention in favour of charity, but upon the sole 
principle that property once given to charity is for even 
given to charity, A.-G. v. Lames, 8 Hare, 32, 41. It is 
difficult to ascertain that any of the cases commonly cited 
in support of such a view have established the propositiota 
that the jurisdiction to apply cy-pres can, apart from the 
existence of an express or implied general intention, be based 
upon any such principle. 

Of such cases the learned author of this book says: " In 
these cases it is settled law that property once devoted to 
charity is so devoted for ever, and on failure of the primary 
object, the property will be applied to some other charitable 
purpose," and he follows this statement by citing A.-G. v. 
Bishop of Llandaff, cit. 2 M. & K. 683; Rayter v. Trego, 
5 Euss. 113; A.-G. v. Gibson, 2 Beav. 317 n.; A.-G. 
v. Ironmongers' Company, 2 M. & K. 576; A.-G. v. Iron- 
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mongers' Company, 2 Beav. 313; Incorporated Society v. 
Price, 1 Jo. & Lat. 498; A.-G. v. Fraunces (1866), W.N. 
280; A.-G. v. Rankey, L. R. 16 Eq. 140 n.; A.-G. v. 
Bunce, L. R. 6 Eq. 563; Re Templemoyle School, I. E. 
4 Eq. 295; A.-G. v. Stewart, L. E. 14 Eq. 17; Re Prison 
Charities, L. E. 16 Eq. 129; Spiller v. Maude, 32 Ch. D. 
158 n.; Wilson v. Barnes, 38 Ch. D. 507; A.-G. v. Earl 
of Craven, 21 Beav. 392. 

We will now examine these cases in view of the propo- 
sition made. 

In some of these cases, as in A.-G. v. Ironmongers' Com- 
pany, 2 M. & K. 576, 586; Incorporated Society v. Price, 
1 Jo. & La. at p. 500; Re Templemoyle School, I. R. 4 Eq. 
at p. 300 et seq., the Court expressly found a general inten- 
tion in favour of charity. In A.-G. v. Bishop of Llandaff, 
of which no fuller report is to be found than in the mention 
of it in A.-G. V. Ironmong>ers' Compuny, 2 M. & K. at 
583, it is evident that in the latter case it was regarded as 
founded on the same principle (see ihid. at p. 586). In 
Kayter v. Trego, a sum of 500Z. was given to a Plymouth 
Penitentiary existing at the testator's death, but afterwards 
broken up before the sum came to be paid in course of 
administration, and the legacy wa& applied cy-pres. But 
in Re Templemoyle School, that case is treated as belonging 
to the class of cases where there is a general intention, and 
in Re Slevin, [1891] 2 Ch. 236, 241, it is said that there 
may have been a sufficient indication of a general charitable 
intention to justify the decision. In A.-G. v. Gibson, 
which is only reported in a note to A.-G. v. Ironmongers' 
Compamy, 2 Beav. at p. 317, there was no suggestion of 
the proposition now in question, and in the latter case it is 
quoted for the purpose of shewing what, on a cy-pres 
application of a fund for redemption of slaves where slavery 
had been abolished, would be a proper object of a scheme. 
The case itself of A.-G. v. Ironmongers' Company in 2 
Beav. 313 establishes no further proposition in regard to the 
subject now under discussion than the case in 2 M. & K. 
576. In A.-G. v. Frmmces, a fund was ordered to be paid 
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to a school in Virginia to be applied according to the wiU 
of a testatrix who had died in 1742, and had given the pro- 
perty for educational purposes to a named school in Virginia 
which in 1866 did not exist. In this case there is no reported 
judgment except the order, and it can be cleaxly justifiled 
either on the ground that there was a general intention in 
favour of charity, viz., the education of the poor of a parish 
in Virginia, or as falling under class 2 above, where the 
mode of effecting the gift fails. In A.-G. v. Kankey, 
which is only to be found in a note to Re Prison Charities, 
L. R. 16 Eq. at p. 140, an annual sum for dischai-ge of 
prisoners from prisons specified in 1727 was in 1873 ordered 
to be applied in aid of any prisoners in England or Wales 
or their families, and the order, for there is no judgment, is 
consistent with there being inferred a genoral charitable 
intention to benefit all prisoners in England and Wales. In 
A.-G. V. Btmce, funds given for the benefit of Protestant 
Dissenters at Devizes, commonly called Presbyterians, were 
allowed to be enjoyed by a congregation of Protestant Dis- 
senters in Devizes where the minister was a Baptist. The 
case, which is complicated by the introduction of the Dis- 
senters' Chapels Act, really turned upon the question as 
to who were entitled to the gift, and though in that case it 
is said that the oy-pres doctrine might have been an addi- 
tional ground for the decision given, there appears to haVe 
been ground for inferring a general intention in favour of 
Protestant Dissenters at Devizes. From A.-G. v. Stewart 
and Be Prison Charities, we can gather nothing to support 
the proposition in question. Both cases turned upon the 
form of a scheme. In A.-G. v. Stewart (cf. Rodwell v. 
A.-G., 2 T. L. R. 712), the Court refused to alter an 
existing scheme under which funds subscribed for a Gaelic 
Church had been applied to a Caledonian Asylum; and in 
Re Prison Charities the suggestion was made that several 
funds bequeathed in 1583, 1606, 1678, and 1719, for the 
release of poor prisoners from various debtors' prisons in 
the City of London should be regarded as one charity, and a 
scheme was proposed by the Attorney-General under whiA 
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the funds were to be applied in building, establishing, and 
maintaining a Bchool for the children of convicts. The Court, 
however, refused to adopt the proposed scheme, principally 
on the ground that the establishment of a school for children 
did not approach sufficiently near to the chaiitable intentions 
of the donor. There is nothing in the remaining three cases 
in the above list of authorities for this proposition to shew 
that a general charitable intention could not be inferred. 
In Spiller v. Maude, a cose which, like more than one of 
those above referred to, is upon this point only to be found 
in a note, at 32 Ch. D. p. 158, Jessel, M.R., allowed a fund 
which had been voluntarily subscribed for a York Theatrical 
Society, a society founded for the benefit of the actors and 
actresses belongmg to it, to be paid to the Royal Greneral 
Theatrical Fund Association. The members of the original 
society were all dead, and Jessel, M.R., said that the whole 
fund "was dedicated to charitable purpioses, and was appli- 
cable cy-pres." In the case of Wilson v. Barnes, wood- 
lands had been granted in the reign of Queen Elizabeth to 
copyhold tenants for and towards the reparation of a par- 
ticular portion of the sea -dykes within the manor. In 1765 
all the wood had been cut, and the proceeds of sale of it were 
invested. The sea having receded from the part of the manor 
protected by the sea-dyke, the copyhold tenants claimed to 
be entitled to the property subject to the obligation of 
maintaining and repairing the sea-dykes, and it was held 
that the grant of the woodlands was a gift for charitable 
purposes, and a scheme was directed for the application of 
so much of the income of the trust funds as was more than 
sufficient to repair the particular portion of the sea -dyke. 
But the argument for the Attomey-G-eneral shews that in 
that case there might well be a charitable purpose extending 
not only to the copyholders, but to all the inhabitants of the 
district, and it was moreover not a case of a charity which had 
failed, but a case for the application of surplus income as 
in class 3 above. In the last case in this list, A.-G. v. 
Earl of Craven, lands were in 1687 vested in trustees in trust 
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out of the rents to keep houses for the reception of poor 
persons in certain parishes visited with the plague. In 
1856 there had been no plague for 180 years, and it was 
held that there was no reverter of the property to the heirs 
of the donor. The matter was then referred to chambers to 
consider in what manner the trusts of the founder could be 
best carried into effect, or as near thereto as might be. The 
point as to whether there was a general charitable intention 
was argued, and it seems that the argument of the Solicitor- 
General, that there was a gift to charity generally, was 
accepted by the Court. 

It is clear from an examination of the foregoing cases that 
not one of them is sufficient to justify the proposition irt 
question. The proposition is, however, to be found in Tudor 
on Charities (Chapter IV. sect. 1 (c)), stated in the following 
more emphatic terms: " If a perpetual trust is created for 
a particular charitable purpose which takes effect in the 
first instance, no subsequent failure of the purpose will defeat 
the trust, and it is immaterial in this case whether there was, 
or was not, initially any charitable intention beyond the 
accomplishment of the particular purpose. In support of the 
proposition in Tudor on Charities we are referred to A.-G. 
V. Hicks, Highm. Mort. 336; A.-G. v. City of London, 
3 B. C. C. 171; and Z>aZe v. Powell, 13 T. L. E. 466. 

And the passage in Tudor continues: " If a charitable 
devise takes effect in the first instance the heir-at-law is 
disinherited once and for all.'' And in support of this 
statement we are referred to A.-G. v. Green, 2 B. C. C. 492. 

Wewill now examine these cases. A.-G. v. Ricks, which 
is given at considerable length in Highmore's History of 
Mortmain, pp. 336 — 354, was the case of a lazar-house at 
Bodmin in Cornwall, originally, it would appear, carried 
on by voluntary subscriptions. Queen Elizabeth, by patent 
in 1582, created the lazar people in the house a body cor- 
porate, for ever to be and consist of a master or governoi', 
and 39 poor men and women, being leprous people. In 1800 
the number of lepers had decreased to one or two only besides 
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the master, and in 1805 the Master in Chancery reported 
that it did not appear that there were any persons then living 
who were members of the corporation (p. 343). Lord Eldon 
(p. 353) said: "The question here is whether the charity 
lands, upon the dissolution of this charitable corporation, 
revert to the heirs-at-law, if they could be found, or to the 
Crown, or to the Duke of Cornwall. The rule is that if 
lands given to a corporation for charitable uses, which in 
the donor's contemplation were to exist for ever, and it 
becomes impracticable to execute the charity, as in Dr. Ead- 
cliffe's case, the heir-at-law can never have the lands back 
again, but another charity similar to it must be substituted, 
so long as the corporation exist. If the corporation are 
themselves trustees for a charity which cannot be executed, 
then the heir-at-law cannot have the lands, but the charity 
will be directed by the Crown, or by the King in his Court 
of Chancery. If it was originally a gift to charity, the 
King by his sign manual will execute it in Chancery. As 
in cases of sums given for augmentation of livin'gis, the 
Court substituted another charity. If the charity does not 
fail, but the trustees fail, I cannot be led to think that if a 
corporation be vested with a trust to maintain a charity, and 
that corporation should die, that this Court would not carry 
on the charity. If the legal estate reverted to the Crown, 
the heir of the grantor would be a trustee . If the corporation 
should be dissolved, the charity failing, they are trustees 
cy-pres ; if not dissolved still they are trustees for the 
charity." Only from these reflexions of Lord Eldon are we 
to gather his answer to what he began by stating to be the 
question raised, and counsel for the Qrown and the Prince 
of Wales having waived their claims. Lord Eldon directed 
a scheme. And there seems to have been a soheime in favour 
of the county hospital. 

The proposition for which Highmore cites this case is 
(p. 326): "Where there are no more objects remaining to 
take benefit of a charitable corporation, the Court will dispose 
of its revenues according to a schem'e presented and approved ; 
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and probably in favour of a county hospital which is an ex- 
tiemsLon of the doctrine of cypres:" The case, however,, 
appears to be one in which the projDerty of a dissolved chari- 
table corporation falls to be administered by the Crown, Be 
Slevin, [1891] 2 Ch. 236. And the Court in directing a 
scheme had the consent of counsel for the Crown. 

In the case of A.-O. v. The City of London, residuary 
personalty had, under the will of Robert Boyle in 1691, been 
left to his executors to dispose of " for such charitable and 
pious uses as they in their discretion should think fit." The 
executors afterwards agreed to buy a manor in Yorkshire 
with a view to settling it so that the income should be applied 
to the advancement of the Christian religion. In 1695 a 
decree was made, on an information by the Attorney-General, 
for the completion of the purchase and it was ordered that, 
after the applications of income for agreed charitable pur- 
poses, the surplus rents should be laid out for the advance- 
ment and propagation of the Christian religion among the 
infidels in Virginia, subject to regulations to be made by 
Lord Burlington and the Bishop of London and confirmed 
by the Court, and the executors were ordered to convey the 
manor to the City of London upon these trusts. The regu- 
lations of the trust provided that the trust moneys should 
be paid to the College of William and Mary in Virginia for 
purposes mentioned. A quantity of trees on the manor hav- 
ing been cut, the Attorney -General in 1772 applied by in- 
formation for the application of the money realized, and an 
inquiry was ordered. In 1783 Virginia was declared inde- 
pendent. And the question was whether in these circum- 
stances the CoUege, being beyond the control of the Court, 
oould administer the charity. Lord Thurlow, L.C., said 
that the trusts to the College to convert neighbouring ipfidels 
having ceased for want of objects, the charity must be applied 
de novo, and that the Master must propose a plan for the 
application of the produce of the estates according to the 
Intentions of the testator. There being no formal judg- 
ment it would be hazardous to attemj)t to extract from this 
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case any such principle as has been referred to. Moreover, 
the will of 1691 having bequeathed property in trust for chari- 
table purposes generally, there could be no failure of the trust 
by reason of the impracticability of the existing scheme. 

Dale V. Poweil, wa.s a case in which the executor of the 
treasurer of a society called the National Education Union — 
a society formed for supplementing the existing system of 
national education from the subscriptions of persons of 
various denominations, — asked for the direction of the Court 
as to the disposal of the funds as the society had ceased to 
exist. It was held that the funds were held on trust for 
charitable purposes and a scheme was directed. There was 
clearly a charitable trust, and the mode of effecting it having 
failed the case falls consequently under class 2 above. 

The proposition that after an efiectual charitable devise the 
heir is for ever disinherited certainly cannot be supported by 
the case of A.-G. v. Green, unless we stop short at the head- 
note. It was the case of a devise in 1714 to trustees to apply 
the rents in certain yearly payments and to pay the overplus 
of the rents and pTofits to University CoUege, Oxford, for 
the buying of perpetual advowsons for the members of the 
College, and the residue of the testator's real and personal 
estate was to be applied by the executors to such charitable 
uses as they in their discretion should think best. It is 
difficult to see how under this will the point referred to could 
have arisen. The statute 9 Geo. 2, c. 36, having in 1736 
restricted the number of advowsons which colleges might 
hold, the heir-at-law in 1789 claimed the surplus under a 
resulting trust. Lord Thurlow, L.C., said: " Supposing the 
whole object of the charity to fail, and yet that the estate is 
by the will appropriated to charitable uses, still the will is a 
clear exclusion of the heir-at-law." And after deciding that 
the statute had not effected a resulting trust, he leaves off 
with no more illuminating words than these: " I do not see 
why some arrangement should not be made, by way of ex- 
change of advowsons. But it is not necessary to declare that 
now. If that should fail, the question between the general 
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trustees and the heir-at-law will then arise. I confess it 
would be difficult to obtain it for the heir-at-law, and perhaps 
as difficult for the general trustees. If all those should fail, 
it may be a question whether it is become fiscal, or will go to 
the heir-at-law, as resulting to the founder." For any prin- 
ciple of law this case wouHd seem to be a slender foundation, 
but when it is employed to support the proposition for which 
it is cited as the sole authority it appears to collapse under a 
burden greater than it can bear. 

We Imay conclude that the proposition in question has no 
real foundation, but we may at the same time remark that 
the Courts would be slow to hold that there was in fact no 
general intention in favour of charity where a definite chari- 
table trust had failed. See Ee Davis, [1902] 1 Ch. 876, at 
p. 881. 

" The rule of equity in this respect," says Lord Parker in 
Bowman v. Secular Society, Limited, [1917] App. Cas.406, 
442, " is well known, and, however admirable in the interests 
of the public, has, I think, gone further than any other rule or 
canon of construction in defeating the real intention of 
testators." And before dismissing this subject we may 
notice that the true proposition in relation to the question 
was adopted by Joyce, J., in Re Vniversitif of hondon 
Medical Sciences Institute Fund, [1909] 2 Ch. 1, at p. 4: 
" It has been suggested on behalf of the Attorney-General 
that the money had been definitely devoted to a charitable 
purpose, and ought, therefore, to be applied cy-pres, the 
object to which it was originally devoted having failed. I 
cannot accede to that suggestion. There is not one word 
in the will upon which to found the theory of the testator 
having any general charitable intent, or any intention to 
contribute to any general or other purpose of charity save 
only the particular scheme of the projected institute." 

We are now in a position to illustrate the three classes of 
cy-pres application enumerated above. We must, however, 
bear in mind that in many of the cases the Court was neither 
expressly nor, it would seem, consciously proceeding under 
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the piarticular rule under which such cases must now be 
classified. Some cases fall clearly under one of the classes 
enumerated, other cases may be regarded as falling alterna- 
tively under two classes, and the books often illustrate the 
case of cy-pres application where the object of a gift has 
failed, by decisions which we should prefer to regard as 
cases where there is a failure of the appointed mode of carry- 
ing the gift into effect. We will now illustrate the classes 
of cy-fres application which relate generally to 1. Failure 
of gift. 2. Failure of mode. 3. Surplus. 

1 . Failure of Gift . 

1. Where there is a general intention in favour of charily 
and the property is given — 

(a) to no defined charity, or to a defined charity which 

(b) does not exist, 

(c) cannot he found, 

(d) is not capnhle in law of taking, or 

(e) subsequently coomes to an end. 

1. In order that a case may arise under this class there Puilure of gift 
must be shewn a general intention to give property to charity . ^aritable^™ 
" Now, there is a distinction weU settled by the authorities, intention. 
There is one class of cases, in which there is a gift to charit}' 
generally, indicative of a general charitable purpose, and 
pointing out the mode of carrying it into effect; if that mode 
fails, the Court says the general purpose of charity shall be 
carried out. [This is an instance of class 2 above.] There is 
another class, in which the testator shews an intention', not 
of general charity, but to give to some particular institution; 
and then if it fails, because there is no such institution, the 
gift does not go to charity generally, that distinction is 
clearly recognized; and it cannot be said that wherever a 
gift for any charitable purpose fails, it is nevertheless to go 
to charity." Per Kindersley, V -C, in Clark v. Taylor, 1 
Drew. 642, 644; see also Be Rymer, [1895] 2 Ch. 19, at 
p. 31. 

T. 13 
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" The rule stated in all the cases is that where theire is a 
general gift to general purposes of charity, that gift may 
be sustained on the doctrine of cy-pres, although the par- 
ticular objects fail or are no longer in existence," per 
Bacon, V.-C, in Re White's Trusts, 33 Ch. D. 449, 453; 
and see Be Wilson, [1913] 1 Ch. 314, per Parker, J., at pp. 
320, 321, 322. 

" The mere fact that a gift obviously intended to be chari- 
table cannot be applied for the specific purpose referred to by 
the testatrix, is in itself insufficient to prevent the general 
charitable intention prevailing." Per Astbury, J., in Be 
Cunningham, [1914] 1 Ch. 427, 436. There are, however, 
a great many cases in which it would appear that apart 
from^ a definite specified object of charity, the general inten- 
tion of charity is not so clear, as that upon the failure of the 
specified charity, the Court can administer the trust cy-pres. 

In Biscae v. Jackson, 35 Ch. D. 460, a testator directed 
his trustees to set apart a sum of tooney out of such part of 
his personal estate as might by law be applied for charitable 
purposes, and to apply it in the establishment of a soup 
kitchen and cottage hospital for the parish of Shoreditch in 
such manner as not to violate the Mortmain Acts. And it 
was held by Kay, J., and the Court of Appeal, that, the 
Chief Clerk having reported that it was impossible to apply 
the fund as directed by the wiU, there was a general chari- 
table intention to benefit the poor of Shoreditch parish, and 
a cy-pres scheme was directed. 

Of this case in Be Bymer, [1895] 1 Ch. 19, where a legacy 
to a particular charity which ceased to exist in the testator's 
lifetime was held to lapse, Lord Herschell, L.C., says, at 
p. 31: "It seems to me that Lord Justice Cotton and Lord 
Justice Lindley in delivering judgment in that case .... 
decided in favour of the bequest thus on the ground that it 
was not a bequest to any particular institution, but a bequest 
for a purpose which, if it could not be carried out precisely 
in the way named, must be carried out as nearly as possible." 
And speaking of the same case in Be Wilson, [1913] 1 Ch. 
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314, Parker, J., and at p. 322, says: "It seems to me that 
there the Court was able to gather — whether I should have 
<3ome to the same conclusion myself I do not know, because 
in cases like that different minds may very well take different 
views — that there was a general paramount intent for the 
benefit of the poor of a certain parish, although the particular 
directions were to establish a soup kitchen and cottage 
hospital." 

The fact of different minds having taken different views 
is perhaps the reason why it is difficult to discover the priu- 
eiple which determines whether in such cases there is or is not 
a general intention in favour of charity. In The Incor- 
porated Society v. Price, 1 Jo. & Lat. 498, a case where 
" for the maintenance and support " of a school which was to 
be erected, a man had by deed given a rent-charge to the 
plaintiff society "in consideration of promoting and en- 
couraging so pious and worthy a design," and the school 
which was erected was afterwards discontinued. Lord St. 
Leonards said: "Though the consideration was the main- 
tenance and support of this particular school, the general 
object of the grantor was charity." 

So far as a principle can be discerned in the cases it would What is a 
seem that it might be formulated as follows, — where there is fe''ntioniri" 
merely a gift in favour of the foundation or support or benefit favour of 
of a definite institution, establishment, or society, there is 
to be deemed no g'eneral intention in favour of charity from 
the fact that the purposes of such institution, establishment, 
or society are charitable. But where the mention of such a 
defiaite object can be attributed to an express intention of 
being charitable, or an intention of furthering such charitable 
work as the defiaite object of the gift happens to undertake, 
there is to be deemed a general intention in favour of charity, 
to which the mention of 'a definite object of the gift is merely 
subsidiary. 

Hard as it may be to understand how far the principle 
thus expressed was recognized in some of the other cases, e.g., 

13(2) 
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Undefined 
charity. 



Non-existent 
charity. 



Hayter v. Trego, 5 Euss. 113, it appears to be ia substance 
supported by the words of Parker, J., in his judgment in Be 
Wilson, [1913] 1 Ch. 314, at 320, 321. See also Thomson 
V. Shakesp&ar, 1 D. G. F. & J. 399; Hoare v. Hoare, 56 
L. T. (N. S.) 147; Be Taylor, 58 L. T. (N. S.) 538, 543; 
Burgess's Trustees v. Crawford, [1912] S. C. 387. 

Assuming then that there is a general intention in favour 
of charity: — 

(a) There is jurisdiction to apply cy-pres where the gift 
is to no defined charity, Legge v. Asgill, 1 T. & E. 265 n.; 
Kane v. Cosgrave, I. E. 10 Eq. 211; A.-G. v. Bance, cit. 
1 Amb. 422; Ware v. A.-Q., cit. 3 Ha. 194; A.-G. v. 
Herrick, 2 Amb. 712. In these cases, which are referred to 
in the Chapter on Crown Eights by Sign Manual, the gifts 
were applied by the Crown. It is seldom that the Court can 
have jurisdiction in the case of an indefinite gift except in 
cases in which the mode by which the gift is to be effected 
cannot be applied. The Court's jurisdiction in such cases 
is therefore shewn later under that head. 

(b) There is also jurisdiction to apply cy-pres where a 
defined or specified charity does not exist. Thus in Sanford 
V. Gibbons, Simon v. Barber, Tamlyn, 14; Thorley v. 
Byrne, all cited in 3 Ha. 194 n., gifts were so applied by 
the Crown (see on Crown Eights by Sign Manual); and in 
Bennett v. Hayter, 2 Bea. 81; Be Clergy Society, 2 K. & 
J. 615, and Be Maguire, L. E. 9 Eq. 632, the Court made 
the application. But these last three cases would seem 
strictly to be cases of uncertainty of the object of the gift 
(see Ch. XI., Gifts to Doubtful or Defunct Societies). In 
Be Davis, [1902] 1 Ch. 876, where there was a legacy to " the 
Home for the Homeless, 27, Eed Lion Square, London," and 
it was proved that at the date of the will there was not, and 
that there never had previously been in London any such 
charitable institution, it was held that the gift did not lapse, 
there being inferred a general intention in favour of 
charity. And in that case Buckley, J. (at p. 881), stated 
that there was a principle underlying the cases "that when 
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jou find a gift to a charitable institution which never 
existed, the Court, which always leans in favour of charity, 
is more ready to infer a general charitable intention than to 
infer the contrary." Whether in that case it was for the 
Crown or the Court to apply the gift seems not to have 
been expressly decided (see p. 888). 

(c) There is jurisdiction to apply cy-pres where the par- cihaiity which 
ticular charity named cannot be found. In Loscombe v. cannot he 
Wintringhdm, 13 Bea. 87, where there was a bequest of oOOl. 

to the " governors, guardians, and trustees of a society insti- 
tuted for the increase and encouragement of good servants," 
to be expended in such manner as to them should seem most 
meet towards carrying on the well-planned institution and 
intents of the said society, and no such institution could be 
found, it was held that there was a general charitable in- 
tention, and it would seem that the gift was applicable! 
cy-pres. And in Daly v. A.-G., 11 Ir. Ch. Rep. 41, 
the testator reciting that he was possessed of, inter ctlia, 
4,000L stock in the funds, gave it to trustees on trust to 
pay the income to his sisters during their lives and the life 
of the survivor, and afterwards he gave 2,000Z. of the stock 
to one of the trustees beneficially, 1,000L to the Protestant 
school of the parish of P., and 1,000L for the use of the 
Protestant school attached to the Episcopal Chapel in Upper 
Baggot Street, Dublin. There was a Protestant school 
in the parish of P., and an asylum for female penitents in 
JBaggot Street, with an Episcopal Chapel attached, which the 
testator attended, and there wa-s another Episcopal Chapel in 
the same street, but no school there, and it was held that 
the last -mentioned bequest was liable to be applied cy-pres, 
^as a general charitable intention was manifested. 

(d) Where property is given to a charity not capable in Charity 
law of taking, effect will be given cy-pres to the general j^f^J^g 
intention. Some cases in which the Crown has disposed of of taking, 
property so given are noticed in the Chapter on Crown Eights 

.by Sign Manual {post, Ch. XVTII.). Da Costa v. De Pas, 
Amb. 228; Cary v. Abbot, 7 Ves. 490; A.-G. v. Todd, 1 
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Kee. 803, are there referred to. The earlier cases are discussed 
in Moggridge v. Thackwdl, 7 Ves. 36, at p. 75 et seq. 
Under the principle now under discussion gifts for unlaw- 
ful purposes may be effected cy-pres where there is a general 
charitable intention. Thus in A.-G. v. Vint, 3 De G. & 
Sm. 704, there was a bequest of consols to trustees "upon 
trust to pay and apply the dividends to the providing each 
of the poor inmates of the Dartford Union Workhouse, who 
shall be above the age of sixty years, with one pint of porter, 
more or less, according to the number." By sects. 92 & 93> 
of the Poor Law Amendment Act (4 & 5 Will. 4, c. 76), 
the introduction of fermented liquors into any workhouse was 
forbidden, except under the direction of the surgeon or the 
guardians, or in conformity with the rules of the Poor Law 
Commissioners. Those rules did not authorize the intro- 
duction of fermented liquors except under some medical 
certificate. The Vice-Chanoellor Knight Bruce said that 
care must be taken that the law be obeyed, and that no 
fermented liquors be introduced except in conformity with 
the Act, and he added: "If fermented liquors should be 
prohibited, the fund may be applied in some manner so as to 
give the poor old people in the union tea, sugar, and the like. 
The benefit of this good-natured bequest ought not to fail." 
Li this case the question of a general charitable intention 
does not expressly appear to have been considered, but in the 
Irish case of Sims v. Quintan, 17 Ir. Ch. 43, where there 
was nothing to shew a general charitable intention, a gift 
for the maintenance and education of Dominican Monks 
void by statute was held not to be applicable cy-pres. And 
see Carbery v. Cox, 3 Ir. Ch. 231. Under this head we 
may notice that under sect. 1 of the Roman Catholic Charities 
Act, 1860 (23 & 24 Vict. c. 134), which in its operation is 
(sect. 10) confined to England and Wales, gifts for Roman 
Catholic charities involving any illegal trust may be appor- 
tioned by the Court so as to carry out what is lawful and 
to leave the residue of the gift to be applied cy-pres. 

^^^^g (e) There is jurisdiction to apply cy-pres where a defined 

an end. 
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charity existing at the death of the testator subsequentlj 
cornea to an end. The cases Hayter v. Trego, 5 Russ. 113, 
and Be Soley, 17 T. L. R. 118, where the Court made 
the application, are noticed in the Chapter on Crown Rights 
by Sign Manual. We may find other instances under this 
head. In The Incorporated Society, v. Frice, 1 Jo. & Lat. 
498, where a rent-charge was given to maintain a particular 
school which was afterwards discontinued, it was held that 
" though the consideration was the maintenance and support 
of this particular school, the general object of the grantor 
was charity," and the rent-charge was applied in support of 
another school in the neighbourhood. This case and certain 
of the other cases referred to earlier in this chapter are 
instances of the cy-pres application under this head, viz., 
A.-G. V. Ironmongers' Company, 2 M. & K. 576; A.-G. 
V. Bishop of Llcmdajf, cited ibid. 583; Be Templemoyle 
School, I. R. 4 Eq. 295, discussed in Be Slemn, [1891] 

2 Ch. 236, 241; A.-G. v. Ironmongers' Company, 2 Bea. 
313; A.-G. v. Gibson, ibid. 317 n.; A.-G. v. Fraunces 
(1866), W.N. 280; A.-G. v. Hankey, L. R. 16 Eq. 140n.; 
Spiller V. Maude, 32 Ch. D. 158 n.; ^.-G. v. Craven, 21 
Beav. 392; A.-G. v. City of London, 3 B. C. C. 171. 

2. Failure of Mode. 

2. Where there is a general or definite intention in favour 
of charity but the mode by which the gift is to be effected 
cannot be applied. 

We may expect to find the j urisdiction under this heaid Failure of 
exercised by the Court more often than by the Crown, inas- ^°^^- 
much as many of the cases are a development of the general 
rule of equity, " that a trust shall never fail of execution 
for want of a trustee, and that if one is wanting, the Court 
shall execute the office," Co. Litt. 113a, Butler's note (1); 
Marsh v. A.-G., 2 J. & H. 61, 66. 

Thus where the trustees decline to act, Beeve v. A.-G., 

3 H4. 191; Doyley v. A.-G., 4 Vin. Abr. 485; Denyer v. 
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Druce, Taml. 32; 3 Ha. 194 n.; A.-G. v. Andrew, 3 Ves. 
633, 649 n. (here the question arose but was settled by com- 
promise) ; or where a sum was given to be applied in charity 
at the discretion of a trustee who died before the testator, 
Moggridge v. Thackwell, 7 Ves. 36; A.-G. v. Gladstone, 
13 Sim. 7; Salusbury v. Benton, 3 K. & J. 529; A.-G. 
V. Fletcher, 5 L. J. (N. S.) Ch. 75 (iiere the gift was, it 
is thought wrongly, applied by sign manual); Be Willis, 65 
S . J . 43 ; reversing [1920] 2 Ch. 358 ; or at the discretion of a 
body which has been abolished before the testator's death, 
A.-G. V. Stephens, 3 My. & K. 347; or where the selection of 
charities had been given to an executor whose name the 
testator had erased. White v. White, 1 Bro. C. C. 12, the 
Court did not suSer the gifts to fail by reason of a failure 
of the appointed mode of effecting them. But there will 
be no cy-pres application in the absence of a general chari- 
table intention. Thus where there was a devise and bequest 
of a house and fund to a corporation for a particular trust, 
and if, as happened, the corporation declined the devise, a 
gift of the house and fund to trustees upon trust for any 
society they might select to hold upon a particular trust, it 
was held that the trustees being unable to find a society 
willing to undertake the trust, there was no general chari- 
table intention and no case for cy-pres application, and the 
gift fell into residue. Re PacJce, [1918] 1 Ch. 437. Where 
the testator gave property for charitable purposes which he 
intended to, but did not name, the Crown applied the gift 
in A.-G. V. Syderfen, 1 Vern. 224; 7 Ves. 43 n.; and the 
Court, though it is difficult to see why, in Mills v. Farmer, 
IMer. 55; Gillan v. Gillcm, 1 L. E. Ir. 114. (See also 
Commissioners of Chccritable Donations v. Cotter, 1 Dr. & 
W. 501.) In some of these cases the purpose of the gift 
has not really been altered, and in some not only the mode 
of effecting it, but the object of the gift has come under 
the cy-pres principle. Where the mode of application fails 
we approach nearly to the cases of incomplete gifts, and 
accordingly some cases in which the Courts have allowed 
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gifts where there have been blanks in the will, as in Pieschal 
V. Paris, 2 S. & St. 384; Re White, [1893] 2 Ch. 41; 
Re Huxtable, [1902] 2 Ch. 793, are not treated as cases 
of failure of mode, but as incomplete gifts. (See 
Chapter X.) We maj, perhaps, place under this class R& 
Villiers-Wilkes, 72 L. T. 328, where there was a gift to a com- 
mittee "for promoting a Bishop's See in or for Birmingham," 
and notwithstanding the abandonment of the scheme which 
was being promoted at the time, the fund was paid to three 
members of the committee upon their undertaking that if 
the purposes for which is was given failed, they would return 
it so that it might be applied cy-fres. 

Other instances of this principle are Dale v. PovmU, 13 
T. L. R. 466 (discussed ante, p. 191), and Martin v. Marg- 
ham, 14 Sim. 230, where a testator left all his property to 
trustees in trust to invest the same in the funds, and after 
paying certain annuities, to add the dividends to the capital 
until it should produce 600Z. a year, when he hoped that 
■every five years receipt of that income would produce an 
income of 150Z. a year, and his will was that every such 
increase should be appropriated for the benefit of certain 
charity schools. The next of kin contended that, as the 
direction to accumulate exceeded the legal limits, the chari- 
table gifts failed, but it was held by Shadwell', V.-C, that 
the mode of application only failed, but that the property 
was all devoted to charitable purposes, and a scheme should 
Tdc s-ettled in which regard should be paid to the objects 
specified in the will. The distinction between the principle 
'of this decision and the decision in A.-G. v. yint, set out in 
class 1 (d), is very slender, and the latter case might not 
nnfairly be regarded as a further illustration of the rule 
now under discussion. The case of Barclay v. Maskelyne, 
4 Jur. N. S. 1294, would clearly seem to fall within this 
•class. There residuary personalty was bequeathed to the 
Colonial Secretary upon trust to invest and apply the divi- 
dends and capital for certain charitable purposes for twenty 
years. The Colonial Secretary declined to act, and Wood, 
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V.-C, directed the execution of the trust by a scheme, 
although he stated, " I am not in any way executing the 
intention cy-pres," — a statement which sug'gests no more 
than that he did not regard the mode of application as part 
of the testator's " intention." Perhaps under this class we 
may place gifts of which the amount is insufficient for the 
expressed purpose, Rodwell v. A.-G., 2 T. L. E. 712. 

3. Surplus. 

3. Where there is a general intention to devote the whole 
subject of the gift to charity, and the income of property 
devoted to a defined charity 

(a) is from the first, or 

(b) subsequently becomes 

more than is required for the purposes of the defined charity ^ 
so that there is a surplus of income to be applied. 
Surplus. " If the fund should, either originally or in process of 

time, be or become greater in amount than is necessary for 
that purpose [the particular use for which it is destined], or 
if strict compliance with the wishes and directions of the 
author of the trust should turn out to be impracticable, this 
Court has power to apply the surplus, or the whole (as the 
case may be), to such other purposes as it may deem proper,, 
upon what is called the oy-pres principle," per Lord Sel- 
borne, L.C., in Chamberlayne v. Brockett, 8 Ch. 206, 211. 
" It is the settled principle of this Court in the administra- 
tion of charity property, given not for purposes of individual 
benefit, but for the performance of duties, that if the revenues 
happen to increase so as to exceed a reasonable compensation 
for the duties, the surplus must be applied to other charitable 
purposes," per Leach, M.B,., in A.-O. v. Master of Brent- 
wood School, 1 M. & K. 376, 394. 
Surplus from (a) Where a gift is made for a particular charitable pm'- 
the first. pjjgg which is sufBiciently provided for without the gift, the 

gift will be applied cy-pres. Thus in Be Buck, [1896] 2 
Ch. 727, where the purpose of a friendly society was to 
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provide from subscriptions an invested fund for the relief 
of certain persons by means of annuities not exceeding certain 
amounts, and money sufficient for the purpose had been col- 
lected and an invested fund provided, a legacy of 5001. to 
the society was held to be applicable cy-pres, and the money 
was directed to be paid into Court with liberty to the 
Attorney-General to apply for a scheme. In this case, 
Cunnack v. Edwards, [1896] 2 Ch. 679 (where a society was 
held not a charity, and a gift to it in similar circumstances 
was held to pass to the Crown as bona vacantia), was dis- 
tinguished. Cf. also on the latter point. Be Customs afid 
Excise Officers' Mutual Guarantee Fund, [1917] 2 Ch. 18. 
Other cases in which charitable gifts were upon the same 
princiiDle applied cy-pres are A.-G. v. Eairl of Winchelsea, 

3 Bro. C. C. 373 (S. C. sub nom. A.-G. v. Eurst, 2 Cox, 
Eq. Ca. 365); Amdd v. A.-G., Show. P. C. 28; A.-G. . 
V. Drapers' Compaiiy {No. 1), Haniw's Charity, 2 Bea. 
508; Re Douglas, [1905] 1 Ch. 279, 282; Re Conolly, 110 
L. T. 688. 

The cy-pres doctrine does not enable funds to be applied 
as a surplus until, so far as possible, all the particular pur- 
poses of the trust have been provided for. In other words, 
a surplus must arise from the trust and not be created by 
the trustees. Re Weir Hospital, [1910] 2 Ch. 124, 138, 146. 

(b) Where the whole subject of the gift is devoted to subsequent 
charity, and the income of the property given for a particular s"rpl"s. 
charity increases in course of time and becomes more than 
is necessary to provide for the purpose of the particular 
charity, the surplus is applied cy-pres (see Re Avenon's 
Charity, [1913] 2 Ch. 261). In some cases increased 
revenues are merely applied by increasing the amount of the 
property given to particular charities. This is not strictly an 
application cy-pres, although the eases are often quoted as 
cases of cy-pres application. Thus in A.-G. v. MinshuU, 

4 Ves. 11, where there was a gift of residue to trustees in 
trust to apply certain annual sums in providing coats for 
poor men and women in a certain parish, and certain sums 
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for the expenfies of meietiiiJgs, and the residue in sums not 
exceeding a certain amount for apprenticing poor children of 
the parish, and the residue became more than was wanted 
for apprenticing the children, the surplus was applied by 
increasing the amount applicable for the coats and appren- 
ticeship fees. Seeielso A.-G. Y. Johnson, Arab. 190; A.-G. 
V. Sparks, Amb. 200; Sutton Coidfield Case, Duke 68, B. 
642; A.-G. V. Toicnsend, Duke 34, B. 590. 

Upon the same principle the increase of a fund was applied 
for the charitable objects of a gift in A.-G. v. Coopers' 
Company, 19 Ves. 187, although from the headnote and 
from Lord Eldon's judgment, it would appear that the Court 
expressly considered that to be a case of ey-pres application. 

Where there is a direction for payments to be made for 
charitable purp;oses out of property given to a charity, the 
surplus, after satisfying the payments, will as a rule go to the 
charity charged with making the payments (see Chapter XII., 
Charge or Trust). 

But notwithstanding the general rule that the increased 
revenues go to the charity to which the property was origin- 
ally given, the Court will not act upon the rule where in so 
doing it would defeat the purpose of the testator. Thus in 
Be Ashton's Charity, 27 Bea. 115, where property was de- 
vised to trustees upon trust to settle the same as a fund for 
paying the sum of 6L a year to six almswomen, and cei-tain 
sums for other charitable purposes, the testatrix willed that 
the remainder of the rents and profits should be yearly 
divided amongfet the six almswomen. A sum of 6,000L 
was produced by the sale of part of the property, and 
RomiUy, M.R., refused to increase the payments to be made 
to the almswomen or for the other charitable purposes, and 
applied the sum ay-pres for the foundation of a school. 

Surplus Apart from this, however, there appears to be a rule as 

rateablv ''° surplus in charity cases, independent of the cy-pres prin- 

ciple, or perhaps evolved from it — that where the testator 
devotes various sums to various purposes exhausting the whole 



THE CY-PEES DOCTRINE. 205 

of the existing annual value of the property, any subsequent 
increase will be apportionable rateably to the various objects 
mentioned by him, with power for the Court, however, to 
apply the share of any charitable object to any other chari- 
table object under its elastic jurisdiction with respect to 
charities, Thetford School Case, 8 Eep. 130; Sutton Cold- 
field Case, Duke 68, B. 642; A.-G. v. Mayor of Coventry, 
Show. P. C. 22; A.-O. v. Johnson, Amb. 190; A.-G. v. 
Barham, 4 L. J. (N. S.) Ch. 128; A.-G. v. Christ's Hos- 
pital, 4 Beav. 73; Mercers' Company v. A.-G., 2 Bligh, 
N. S. 165; A.-G. v. Wilson, 3 M. & K. 362; A.-G. v. Mar- 
chant, L. R. 3 Eq. 424; Mayor, dc. of Beverley v. A.-G., 
6 H. L. C. 310; A.-G. v. Wax Chandlers' Company, L. E. 
6 H. L. 1. See Chapter XII. 

The case of A.-G. v. Minshull, above referred to, might 
be ascribed to this rule, but Sir E. P. Arden, M.R., clearly 
regards his decision in that case as based upon the cy-pres 
doctrine (4 Ves. at 14), and he appears to regard the rule 
which is last mentioned as a restraint upon "the most ex- 
travagant length to which the cy-pres doctrine had been 
pushed." 

In Hawkins on WiUs, where some of the cases mentioned 
above are referred to, Mr. Hawkins thus states the rule: 
" Eule. If sums amounting together to the whole rents of an 
estate, at the time of the devise, are given to charitable 
objects, the objects will take the increased rents in the same 
proportions, unless an intention appear to the contrary." 
(Hawkins on WiUs, 2nd ed. 85.) 

And Mr. Tyssen in the first edition of this work (p. 243) 
says: " The principle of favouring charities was adopted by 
the Courts in early times, and an expression of a charitable 
intention respecting part of the income of property has been 
held to raise a like presumption with respect to the residue 
of the income, in cases in which a resulting trust would have 
been raised if no charitable intention at all had been ex- 
pressed. Lord Eldon, in the case of A.-G. v. Mayor of 
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Bristol, 2 Jao. & W. 294, stated it as his opinion that the 
last mentioned principle originated before the doctrine of 
resulting trust was established, and would not have been 
started in his own time, but added that it was too well 
established for it to be questioned then" (2 Jac. & W 307). 
See also A.-G. v. Haberdashers' Company, 4 Bro. C. C. 
103; A.-G. V. Skinners' Company, 2 Russ. 407, 441; A.-G. 
V. Brazenose College, 2 CI. & F. 295; A.-G. v. Trinity Col- 
lege, Cambridge, 24 Bea. 383. 

Where, however, the whole income at the time of the gift 
is disposed of, but part of the income is given to objecitsi 
which are not charitable, the whole of the increased income 
will not be given to charity. Mayor, dtc. of South Molton v. 
A.-G., 5 H. L. C. 1. And in order that a case for cy-pres 
application of a surplus may arise, there must clearly be a 
surplus, and not merely income which by reason of the fluc- 
tuating demands of the trust, e.g., repairs, may on some 
occasion be more than is at that moment required, A.-G. v. 
Love, 23 Beav. 499, 506, 507. For in such cases it is per- 
missible to leave a margin for possible expenditure. Re Weir 
Hospital, [1910] 2 Ch. 124, 138. 

Change of cir- Where the needs of a charity have changed, a surplus after 
oumstanoes. . ■ jl • -^ i. j ■ .l i j! • 

satisfying its present needs may, owing to a change o± cir- 
cumstances, be applied cy-'pres where charity is the primary 
object of the gift, Re Campden Charities, 18 Ch. D. 310. 
See also ChamberMyne v. Brockett, L. R. 8 Ch. 206, 211; 
Re Latymer's Charity, L. R. 7 Eq. 353, 359. Cases of 
cy-pres application where there has been a failure of the 
particular charity to be benefited have sometimes been classi- 
fied under this principle, but such cases are not cases of a; 
surplus to be applied, and are here instanced under the head- 
ing Failure of Gift {ante, p. 193). Similarly a subsequent 
increase of revenue will be applied by increasing payments 
to the objects of charity where, through change of circum- " 
stances, the needs have become gi-eater, A.-G. v. Halland, 
2 Y. & C. (Ex.) 683. And see under 3 (b), ante, p. 203. 
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A change in the value of money since the foundation oif Change in 
an old charity may justify an increase of the payments money, 
originally directed, A.-G.y. Mercers' Company, 2 My. & K. 
654. 

On the question generally of the right to surplus of income 
of property after satisfying all expressed cha,ritable objects, 
see Chapter XII. 
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CHAPTER XVIII. 

CEOWN EIGHTS BY SIGN MANUAL. 

In certain cases the Crown as parens patrice (Story's Equity 
Jurisprudence, 10th ed. Ch. 33, § 1190), or pater patrice 
(Cory V. Bertie, 2 Vern. 333, 342), has the right of dis- 
position by sign manual of a charitable gift. We find, how- 
ever, the same term — parens patrice — applied to the Court 
of Chancery, A.-G. v. Flood, Hayes, 611. And it is evident 
that this parental or paternal jurisdiction of the king in 
regard to charity can be exercised either directly under the 
sign manual upon the advice of the Chancellor, or by 
Chancery Courts under the jurisdiction which in early times 
the KijQg specially delegated to his Chancellor. Courts 
of Equity, moreover, always exercised this authority, origi- 
nally exercised by the Chancellor, of enforcing trusts, and 
actions for "the execution of trusts, charitable or private," 
are to be assigned to the Chancery Division by the Judicature 
Act, 1873, s. 34. 

Property held upon trusts deemed superstitious was vested 
in the Crown by certain statutes of Edward VI. (1 Ed. 6, 
c. 14), and Elizabeth (1 Eliz. c. 24). But those statutes 
were retrospective only, and as trusts, if any, that are now con- 
sidered superstitious are not charitable, the cases under those 
statutes are of little importance in connexion with the sub- 
ject of this Chapter. 

The Crown has also exercised jurisdiction in applying, by 
sign manual, property given to forbidden religious trusts. 
The Courts held that such trusts shewed an intention of 
charity, but mistaken charity, and they seemed to think that 
the Crown as parens patrice ought to have the right to remedy 
the testator's mistake. See Moggridge v. Thaekwell, 7 Ves. 
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36, at p. 75 et seq. We find instances of the Crown so 
acting in 1754, in Da Costa v. De Pas, Amb. 228, where 
money had been directed to be applied towards establishing 
a Jesuba and instructing people in the Jewish religioa (see 
as to this case the comment of Lord Parker in Boiomcm v. 
Secular Society, Limited, [1917] A. C. 406, at 442-3, and 
at 450); in 1802, in Cary v. Abbot, 7 Ves. 490, where money 
had been given in trust to apply the income in educating poor 
children in the Eoman Catholic faith; and in 1837, in A.-G. 
V. Todd, 1 Keen, 803, where it was held that a trust for the 
promotion of the Eoman Catholic religion, created before 
the statute 2 & 3 Will. 4, c. 115 (Roman Catholic Charities 
Act, 1832), was not made good by the statute, as the statute 
was not retrospective as regarded property in litigation, as 
this was, at the time of the passing of the Act. 

Apart, however, from these peculiar instances of the exer- 
cise of the sign manual, there are occasions where the proce- 
dure is still by sign manual. It is nevertheless difficult to 
find from the reported cases an exhaustive statement or ex- 
plicit rule as to the respective rights of the Crown to direct 
the disposition of a charitable gift under the sign manual, 
and of the Court to order the disposition. Lord Eld on in 
Mogffridge v. Thackwell, 7 Ves. 36, and later in Paice v. 
Archbishop of Canterbury, 14 Ves. 364, attempted, but with 
marked hesitation, ^to explain the distinction between the 
respective rights of the Crown and the Court in regard to 
charitable dispositions. Lord Eldon's statement was, how- 
ever, by no means clear, and we find eminent counsel for the 
Attorney-General one hundred years later expressly asking 
the Court for a decision upon the very point. In Re Pyne, 
[1903] 1 Ch. 83, however, Buckley, J., contented himself 
with reading passages from Lord Eldon's judgments in the 
two cases already mentioned, which were perhaps enough to 
govern the case before him, and deciding that in that case a 
scheme oug-ht to be directed. 

The passages in Lord Eldon's judgment in Moggridge v. 
Thackwell, which are considered the authority for what is 

T. 14 
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now the rule, are the following: " It being established that 
where money is given to charity generally and indefinitely, 
without trustees or objects selected, the King, as parens 
pntrim, is the constitutional trustee, it is very difficult to 
raise a solid distinction between an original gift absolutely 
indefinite and without qualification, and a case, in which 
by matter ex post facto, the gift stands before the Court 
in consequence of that accident, as if it had been originally 
given indefinitely, without any means for carrying it into 
execution prescribed. All I can say upon it is, I do not 
know, what doctrine could be laid down, that would not be 
met by some authority upon this point; whether the pro- 
position is, that the Crown is to dispose of it, or the Master 
by 'a scheme" (7 Ves. 83). And after referring to 
authorities. Lord Eldon ends: "Therefore, I rather think 
the decree is right [a decree for a scheme]. I have con- 
versed with many persons upon it. I have great difficulty 
in my own mind; and have found great difficulty in the 
mind of every person I have consulted: but the general 
principle thought most reconcileable to the cases is, that, 
where there is a general indefinite purpose, not fixing itself 
upon any object, as this in a degree does, the disposition is 
in the King by Sign manual: but where the execution is to 
be by a trustee with geaieral or some objects poiated out, 
theere the Court will take the administration of the trust " 
(7 Ves. 86). And in Paice v. Archbishop of Canterbury, 
Lord Eldon says: " Where the bequest is to trustees for chari- 
table purposes, the disposition must be in that mode; but, 
where the object is charity, without a trust interposed, it 
must be by Sign Manual. That is the distinction which I 
adopted in the case of Maggridge v. Thackwell" (14 Ves. 
at p. 372). 

But as something more definite than the statements to 
which Lord Eldon thus eventually thought fit to commit 
himiseM would seem to be permissible in a text-book, we 
submit that the following four rules may now be deduced 
from the cases. 
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1 . Where, mthout there being a trust exipress or impKed, Gift for 
there is a gift for charity generally, the Crown and not the generally. 
Court has the disposition of the gift. 

Thus in Legge v. AsgiU, 1 T. & K. 265 n, a bequest—" If 
there is any money left unemployed, I desire it may be 
given in charity " was disposed of by the Crown. 

So in Kane v. Cosgrave, Ir. R. 10 Eq. 211, was a bequest 
of money "all to be given for charitable purpioses." So 
was a legacy "to the poor" in Ware v. A.-G., cit. 3 Ha. 

194 note. In A.-G. v. Rerrick, 2 Amb. 712, a gift of 
residue " to be paid and applied to charitable and pious uses " 
was applied by the Crown although there would seem to have 
been something very much like a trust in the will. See 
Be White, [1893] 2 Ch. 41. 

Gifts for charitable purposes to be selected by an executor 
or trustee who has made no selection, or expressed to be 
otherwise specified where no such specification is to be found, 
have sometimes been applied by the Crown, Clifford v. 
Francis, Freem. 330; A.-G. v. Syderfen, 7 Ves. 43 n., 70, 
71; A.-G. V. Berryrrmn, 1 Dick. 168; A.-G. v. Marchioness 
of Londonderry, Shelford on Mortmain, 272; A.-G. v. 
Fletcher, 5 L. J. (N. S.) Ch. 75; Be Dickasm, 3 Ha. 

195 n.; Felon v. Bussiell, 4 Ir. Eq. 701. But on this point 
such cases cannot be considered authoritative having regard 
to Moggridge v. ThacTcutell, 7 Ves. 36, 84-85; Mills v. 
Farmer, 1 Mer. 55. In Mills v. Farmer, where the testator 
did "direct" his residue "to be divided for" certain speci- 
fied charities " and other charitable purposes as I do intend 
to name hereafter," and no purposes were thereafter named, 
Lord Eldon directed a scheme, and it seems that the direc- 
tion to divide gave the Court jurisdiction; cf. Be White, 
[1893] 2 Ch. 41. The Court directed the application in 
Baker v. Sutton, 1 Keen, 224; Toufnsend v. Carus, 3 Ha. 
257, where the bequest was upon an express trust to be dis- 
posed of at the discretion of the trustees; and see Wilkinson 
v. Lindgren, L. E. 5 Ch. 570. 

14 (2) 
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2. Where, without thefe being a trust express or implied,, 
there is a gift for a specified object of charity which failsi 
by, reascm. of its not existing at the death of the testator, 
then, if there is a general intention in favour of charity, 
the Crown by sign manuial, and not the Court, has the 
disposition of the gift in accordance with rule 1, supra, and 
if there is deemed no general intention in favour of charity, 
a gift to a specified object which does not exist at the 
testator's death fails. (See Chapter XIII.) 

It win be seen tkat the cases decided upon this point really 
foUow the principle of rule 1. The object of the gift having 
failed a general intention is sought, and as soon as there is 
found a general intention in favour of charity, rule 1 is 
applied in the same manner as though there were a gift for 
charity generally. 

Accordingly, in the oases of Scaiford v. Gibbons, Simon v. 
Barber, Tamlyn, 14, and Thorley v. Byrne, all cited in 3 Ha. 
194 n., legacies to non-existing institutions were disposed of 
by the Crown, and from the report of earlier proceeding's 
in Simon v. Barber, 5 Russ. 112, where Leach, M.R., had 
held that it was for the Court to direct the application, it is 
clear that in that case, and we may surmise in the others, a 
general charitable intention was |ound. 

In Bennett v. Huyter, 2 Bea. 81, where there was a be- 
quest " to the Jews' poor. Mile End "; Re Clergy Society, 2 
K. & J. 615, where there was no society answering the par- 
ticular description of the legatee; Re Maguire, L. E. 9 Eq. 
632; and Re Lewis Hill, 53 S. J. 228, the Court, and not the 
Crown, disposed of the gift, but these were not cases on the 
failure of an object which had once existed, but cases of 
uncertainty as to who was intended to take the gift (see 
Chapter XI., Doubtful or Defunct Societies). 

If the specified object of charity to which a gift is mlalde 
does not exist at the death of the testiator, and there is no 
general intention in favour of charity, the gift fails. Thus 
in Re Ovey, 29 Ch. D. 560, a legacy to an ophthalmic 
hospital which had- ceased to exist at the date of the will 
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lapsed, there being no general intention in favour of charity. 
And see Lang ford v. Goiuland, 3 Giff. 617. So where par- 
ticular institutions had ceased to exist after the date of the 
will, but before the death of the testator, Clark v. Tat/lor, 1 
Drew. 642, explained in Re Slevin, [1891] 2 Ch. 236, 
242; Longford v. Gowlavd, 3 GifE. 617; Fisk v. A.-O., 
L. R. 4 Eq. 521; Clark y. Foundling Hospital, Highmore, 
552; Re Rymer, [1895] 1 Ch. 19. 

3. Where, without there being a trust express or implied, Subsequent 
there is a gift to a specified object of charity which fails gpe^ied 
hy reason of its coming to an end after the death of the object of 
testator, then if ther.e is a ge/neirei indention in fmour of 
charity, the Crown has the disposition of the gift. 

If the specified object of charity exists at the death of the 
testator, but comes to an end afterwards, the legacy passes to 
the charity as part of its property, Re Slevin, [1891] 2 Oh. 
236. In Hayter v. Trego, 5 Russ. 113, a legacy to a volun- 
tary society which existed at the death of the testator and 
came to an end before the legacy was paid, was applied 
cy-pres by the Court. But it would appear that in that 
case Sir John Leach, M.R., acceded to the argument that 
a trust had been created which gave the Court jurisdiction, 
and that there was a sufficient indication of a general chari- 
table intention to enable the Court to apply cy-pres. (See 
Re Slevin, [1891] 2 Ch. 236, 241.) So in Re Soley, 17 
T. L. R. 118, money after the death of a legatee for life was 
bequeathed to the Drapers' Company " in trust, to be by 
them applied for the benefit of Drapers' College at Totten- 
ham." Before the death of the tenant for life the college 
was closed, and Byrne, J., holding that Re Slevin governed 
the case, and that the legacy consequently took effect, pro- 
ceeded to direct a cy-pres scheme. In this case, however, 
there was an express trust upon which the Court could act, 
and there would appear to have been in the will a general 
intention in favour of charity, in the form of education, 
enabling the Court to apply cy-pres. 
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4. Where there is a trust, express or implied, in favour 
of charity, the right of disposition is in the Court and not 
the Crown. 

It is true that gifts by "will to charity are frequently 
described as charitable trusts, and it is also true that in the 
exercise of the sign manual in directing the application 
of charitable funds as parens patricB the King is said to ba 
a constitutional trustee, Moggridge v. Thaekwell, 7 Ves. 
36, 83, 87. But gifts to legatees are not necessarily maxle 
with the intervention of a trustee, and there may, in nespect 
of them, be no trust to perform. And although it appears 
that the King may be a trustee, trusts are not enforoeablie 
against the King. The powers of the Court being founded 
on its equitable jurisdiction to administer trusts, an enforce- 
able trust must be found or deemed to exist, whether or no 
the trustee can be named, before the Court can act. This 
subject has been more fully dealt with in Chapter XVII. 

For procedure by sign manual, see Kane v. Cosgrave, 
Ir. E. 10 Eq. 211. 
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PROCEDURE. 



The execution of charitable trusts is assigned to the Chancery Chancery- 
Division of the High Court of Justice, by sect. 34 of the Division. 
Judicature Act, 1873. 

Under sect. 17 of the Charitable Trusts Act, 1853, notice Consent of 
in writing must be given to the Board of Charity Commis- commia" ^ 
eioners for England and Wales, before any suit, petition, or sloners. 
other proceeding (not being an application in any suit or 
matter actually pending, as- to which words see -Be Lister's 
Hospital, 6 De G. M. & G. 184) for obtaining any relief, 
order, or direction concerning or relating to any charity, or 
the estate, funds, property, or income thereof, and the certifi- 
cate or order of the Board is required, and should be pleaded, 
Braund v. Devon {Earl), L. R. 3 Ch. 800. A letter from 
the 'Secretary stating the Board's intention to issue a certifi- 
cate in due course is insufficient, Thomas v. Harford, 48 
L. T. 262. Where property is claimed or relief is sought 
adversely to any charity such notice is not required by the 
section. And by sect. 18 the Attorney-G-eneral can aot 
ex officio as before the Act, and his fiat or allowance is 
i-equired where it was necessary before the Act. The Board 
of Education is now substituted for the Board of Charity 
Commissioners in the case of endowments held solely lor 
educationa,l purposes. Board of Education Act, 1899, and 
Board of Education (Powers) Order in Council, 1902; Edu- 
cation Act, 1918, s. 45 (3) (see Ee Betton's Charity, [1908] 
1 Ch. 205), and in such case the notice required under sect. 17 
has to be given to the Board of Education. It has been held 
that the words "suit or other proceeding" do not include 
an action at law, Holme v. Guy, 5 Ch. D. 901, and Fry, 
L.J., said in Rendall v. Blair, 45 Ch. D. 139, 160, that the 
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section (sect. 17) related exclusively to administration. See 
also- Rooke v. Dawson, [1895] 1 Ch. 480, where it was 
held that an action for a declaration that the plaintiff was 
entitled to a scholarship un.der a trust deed involved an ad- 
ministration of the trust and required the certificate of the 
Gdmmissioners. And a claim under the trust is not exempt 
from the requirements of the section as being " relief sought 
adversely to any charity." Llcmhadamfawl School Board 
V. Official Trustees of Charitable Trusts, [1901] 1 Q. B. 
430. The consent of the Commissioners is not, it iseems, 
required on an a,pplication to the Court for the retention of 
land under sect. 8 of the Mortmain and Charitable Uses Act, 
1891, Re Church Patronage Trust, [1904] 1 Ch. 41, 45; 
[1904] 2 Ch. 643. Nor is it required to enable the trustee 
of a charity to pay a fund . into Court, or to enable 
the Court to deal with the fund when paid in, Re St. 
Giles' Volunteer Corps, 25 Beav. 316; and it seems that 
where it is doubtful whether the devotion of property to 
charity is valid or whether the charitable purposes intended 
can be carried into effect, trustees can take the opinion of 
the Court without the consent of the Commissioners, Re 
Shunt's Trusts, 91 L. T. 192. And sect. 17 does not of 
course apply to charities exempt from the Commissioners' 
jurisdiction under sect. 62 of the Act. The consent of the 
Commissioners under sect. 17 is only required to the mak- 
ing of applications, and not to the relief sought being 
granted. Ex parte Watford Burial Ground, 2 Jur. (N. S.) 
1045. The Court should be moved to stay proceedings if 
the requisite consent has not been obtained, Hodgson v. 
Forster (1877), W. N. 74; Rooke v. Dawson, [1895] 1 
Ch. 480. 
GenOTa]*"^"*^" '^^^ King, as parens patrice, has the right to enforce the 
fulfilment of all public duties, and the Attorney-General, 
not in the light of a suitor complaining of an injury done to 
himself, but as one officer of the Crown calling the attention 
of another ofiicer to somie neglect on the defendant's part, 
required the Court of Chancery to enforce the performance 
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of a public duty, A.-G. v. Compton, 1 Y. & C. C. C. 417, 
427. Hence the Attorney-General's pleading was not called 
a bill of complaint, but an information. The Attorney- 
General may sue by way of information ex officio, or ea) 
relatione, i.e., at the instance of relators, as in A.-G. v. 
Price, [1912] 1 Ch. 667. Except for the purposes of costs 
there is no difference in substance between an ex offi.cio infor- 
mation and an information at the relation of a private indi- 
vidual. In both cases the Sovereign, as parens patrice, sues 
by the Attorney-General, A.-G. v. Cockenwouth Local 
Board, L. K. 18 Eq. 172, 176; A.-G. v. Logan, [1891] 2 
Q. B. 100. The relator need only be interested as a member 
of the public, A.-G. v. Vivian, 1 Russ. 226, 236; A.-G. v. 
Logan, [1891] 2 Q. B. 100. But he must have some means as 
he is liable for costs, Fellows v. Barrett, 1 Keen, 120; A.-G. 
V. Knight, 3 My. & Or. 154. The title " information " is not 
now used, A.-G. v. Shrewsbury Bridge Company, 42 L. T. 
79 ; and the proceedings of the Attorney-General, ex officio or 
ex relatione, are by action with a writ of summons, R. S. C, 
Ord. I. r. 1. For regulations issued by the Attorney-General 
as to proceedings at the instance of relators see Daniell's 
Chancery Forms, 6th ed. p. 29. Where the rights of the 
Crown are immediately concerned, as in claims to property 
which vests in the Crown as bona vacantia, the_ Attorney- 
General usually proceeds ex officio, otherwise ex relatione. 
The Commissioners' consent is requiried ■ under sect. 17 of 
the Charitable Trusts Act, 1853, to an action by a relator, 
and the Commissioners usually certify a case under sect. 20 
to the Attorney-General, who proceeds ex officio, Re Manser, 
[1905] 1 Ch. 68, 69; Be Cardwell, [1912] 1 Ch. 779. 
But even in cases so certified the Attorney-General can re- 
quire a relator for the purpose of costs in a doubtful case, 
A.-G. ^. Boucherett, 25 Bea. 116. By sect. 43 of the 
Charitable Trusts Act, 1853, the Attorney-General may 
make applications under the Act, or may ex officio petition 
with respect to any charity under the Charity Procedure Act, 
1812, or any Act or Acts authorizing a petition. The Com- 
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miesioners jare empowered to make certain administrative 
orders under sect. 2 of the Charitable Trusts Act, 1860. 
The powers of the Commissioners under that section are 
alternative to the powers of the Court under sect. 28 of the 
Charitable Trusts Act, 1853, under which applications must 
be made by summons, R. S. C, Ord. LV. r. 13. In educa- 
tional endowments the powers of the Commissioners are trans- 
^etition f erred to the Board of Education as above stated. By sect. 8 

of the Board, of the Charitable Trusts Act, 1860 (amended by sect. 10 of the 
Charitable Trusts Act, 1869), the Attorney-General, or any 
person authorized by him or by the Board of Charity Com- 
missioners, may appeal by petition against an order of the 
Board appointing or removing a trustee or trustees, or for or 
relating to the assurance, transfer, payment, or vestiag of 
any real or personal estate, or establishing a scheme for the 
administration of the charity within three months after the 
definitive publication of the order. See Be Weir Hospiial, 
[1910] 2 Ch. 124. 

The approval of the Board of Education is not now re- 
quired to appointments of new trustees by the trustees under 
an educational scheme, where the scheme was made before 
the 8th August, 1918 (Education Act, 1918, s. 47). 
As to making In some Cases a question arises as to whether it is necessary 
General a that the Attorney-General should be made a party to the 
party. proceedings. The practice was stated by Sir John Romilly, 

MM. , iaWarev. Cmrcberlege, 20 Beav. 503, 510, as foUows: 
" It is difficult to lay down any general rule, which shall be 
adapted to every case ; there must be a great deal of discretion 
in these matters. The general principle which regulates 
them I take to be something of this description: — the 
Attorney-General represents all absent charities. But absent 
charities may obviously be of two different characters: they 
may either be under gifts to specified individual charities, or 
toiicharity generally. In case the gift is for charity generally, 
no one can represent it but the Attorney-General, and he 
must be here to represent such general charities. When 
there are specified individual charities, then the Attorney- 
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General's presence is not universally necessary; but it is 
required by the Court upon various occasions, as, for instance, 
where any rules are required for the regulation of the internal 
conduct of the charity itself, such as the establishment of a 
scheme and the like; there the Attorney-General is necessary 
for the purpose of aiding and assisting the Court in directing 
and sanctioning the general system and principle that ought 
to govern charities of those descriptions. But there are 
other cases where there is no question as to the conduct or 
management of the charities, but only whether the charity is 
entitled to a (particular legacy or not. In those cases, the 
Attorney-General is rather in the nature of a trustee for those 
charities, and the Court prefers having before it the charities 
beneficially interested, for the purpose of putting their in- 
terests before the Court in the light which they consider 
most favourable to them. In those cases I think it preferable 
that the charity itself should appear, rather than that the 
Attorney-General should represent it." This passage was 
cited as authoritative by Younger, J., in Re King, [1917] 
2 Ch. 420, where it was held that the Attorney-General 
could assent to a compromise on behalf of a charity which 
had been cited but did not think fit to appear, and that the 
charity was bound by such assent. 

In questions concerning a voluntary and private charitable 
society, the Attorney-General is not a necessary party, 
Anon., 3 Atk. 277. And where a legacy is given to the 
treasurer, or other officer of some established charitable insti- 
tution, to became part of its general funds, the Attorney- 
General need not be made a party, Wellbeloved v. Jones, 1 
Sim. & S. 40. It is otherwise where a legacy to an estab- 
lished charity is upon trusts not corresponding with those 
upon which its general funds are held, Corporation of the 
Sons of the Clergy v. Mose, 9 Sim. 610; or the charity has 
no permanent trust, Wellbeloved v. Jones, 1 Sim. & S. 40; 
In b. McAuUffe, [1895] P. 290. It is the duty of the 
Attorney-General to attend on the settlement of a scheme, 
A.-G.'v. Goldsmiths' Co., C. P. Cooper, 292; and he then 
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protects the interests of all persons concerned, A.-G. v. St. 
Cross Hospital, 18 Beav. 475. His attendance in the settle- 
. ment of a scheme where the fund did not much exceed 1,100L 
was dispensed with in A.-O. v. Haberdashers' Co., 2 My. & 
K. 817. In Be Taylor, 58 L. T. 538, Kay, J., held that 
a trust failed, but before deciding whether it could be carried 
out cy-pres, he required the Attorney-General to be served. 
On an originating summons to which he had not been made 
a party, the Attorney-General, at the instigation of the 
Charity Commissioners, was allowed to appeal in Re Faraker, 
[1912] 2 Ch. 488. 

In Re Pritt, 113 L. T. 136, Eve J., stated the practice 
as to suing an unincorporated charity as follows: — " I think 
that where an unincorporated charity is sued, the proper prac- 
tice is to sue A . B . (being the treasurer or secretary or other 
responsible officer of the charity) ' on behalf of ' the charity- 
naming it — and that, strictly speaking, an unincorporated 
charity should not be sued in its own name, but, if it be so 
sued, appearance should be entered by the treasurer or secre- 
tary, or other proper officer on its behalf." And see Royal 
National Lifeboat Institution v. Turver, 31 T. L. R. 340. 
The question sometimes arises as to whether a scheme 
should be directed or not. If an existing corporation is 
made the trustee, the rule is that the fund will be paid over 
to it without a scheme, unless the gift is directed to form a 
permanent trust of which the income has a special applica- 
tion so as not to fall into the general funds of the corporation. 
The Society for the Propagation of the Gospel in Foreign 
Parts v.. A.-G., 3 Euss. 142. Where, however, the gift 
to the corporation is on a special permanent charitable trust 
a scheme will be directed. The Corporation of the Sons of 
the Clergy v. Mose, 6 Sim. 610; or the legacy may be ia- 
vested in the name of the Official Trustee of Charitable 
Funds, A.-G. v. Belgrave Hospital, [1910] 1 Ch. 73. If a 
corporation has misapplied its funds the Attorney-General 
may enforce a proper application by obtaining a scheme, 
A.-G. V. Coopers' Co., 19 Ves. 186. 
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If the trustees are the officials of an uninoorporated charity, where officers 
several distinctions are drawn. If the trust is for the porated body 
establishment of a special permanent charity, a scheme will trustees. 
be ordered, Wellbeloved v. Jones, 1 Sim'. & S. 40. But a 
fund will be paid over to the officers of an unincorporated 
society, when given for its general purposes, and where the 
institution seems permanent without a scheme, Powell v. 
A.-G., 3 Mer. 48; Carter v. Grem, 3 K. & J. 691; Walsh 
V. Gladstone, 1 Ph. 290; In b. McAulijfe, [1895] P. 290; 
In b. Lalor, 85 L. T. 643; Re Bees, [1920] 2 Ch. 59. 

Where the execution of the charitable trust is committed private 
to individual trustees— individuals 

(a) A scheme will generally be directed where a permanent 
charity is established even though the details are expressly 
confided to the discretion of the trustees, A.-G. v. Stepney, 
10 Ves. 22; Re Mara, [1903] 1 Ch.232; and see Ee We&s^er, 
[1912] 1 Ch. 106. In a simple case a scheme may not be 
necessary, Nash v. Morley, 5 Beav. 177, 185. 

(b) No scheme will be ordered where the testator 
authorizes an immediate distribution. Re Barnett, 29 
L. J. (N. S.) Ch'. 871; or a distribution at intervals for a 
limited period, WaMo v. Caley, 16 Ves. 206; Powerseourt 
V. Pomerscourt, 11 MoU. 616; Horde v. Earl of Suffolk, 2 
My. & K. 59, and the trustees are alive and accept the trust. 

(c) A scheme will be directed if the trustees die or refuse 
to act, whether the trust authorizes an immediate distribu- 
tion, A.-G. V. Lawes, 8 Hare, 32; or a permanent trust is 
intended, A.-G. v. Gladstone, 13 Sim. 7; Re Fraser, 22 
Ch. D. 827. 

For the procedure upon an originating summons for 
establishing a scheme see Re Hyde Park Place Charity, 
[1911] 1 Ch. 678; and for procedure by sign manual see 
Kane v. Cosgrave, Ir. E. 10 Eq. 211. 

Where the Court orders an application cy-pres, a scheme 
is usually necessary, and where the Charity Commissioners 
have ordered a scheme under sect. 2 of the Charitable Trusts 
Act, 1860, the Court will only interfere if the Commissioners 
exceed their authority^ or the scheme is wrong in principle 
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or in law, Be Campden Charities, 18 Ch. D. 310; and in 
that case the Court will discharge the order, Re Weir 
Hospital, [1910] 2 Ch. 124. 

A charity is allowed the costs of appearing in the Court 
of first instance in support of a gift in a will, although the 
decision may be adverse. Re LynaU's Trusts, 12 Ch. D. 211; 
Gibiett v. Hobson, 3 My & K. 517. And in charity cases 
costs of all parties as between solicitor and client are usually? 
allowed, Gajfn&y v. Hevey, 1 Dr. & Wal. 25; Moggridge v. 
Thackmll, 1 Ves. J. 475; 7 Ves. 36, 88; and costs of a 
relator, beyond taxed costs, are sometimes given, Osborne v. 
Denne, 7 Ves. 424. The Attorney-General never pays costs 
where he sues on behalf of a charity, A.-G. v. Earl of Ask- 
burnham, 1 Sim. & S. 394, 397; Re Macduff, [1896] 2 Ch. 
451, 475. He was allowed costs out of the estate where, 
under certificate issued by the Charity Commissioners under 
sect. 20 of the Charitable Trusts Act, 1853, he applied to 
the Court by originating summons in Re Cardwell, [1912] 

1 Ch. 779. He usually receives his costs except in cases 
where, had he been a private individual, he Would have been 
ordered to pay them, A.-G. v. The Corporation of London, 

2 Mac. & G. 247, 271; and see Hunter v. A.-G., [1899] 
A. C. 309, 325. In A.-G. v. Steumt. L. E. 14 Eq. 17, 
the Attorney-General opposed a petition under Sir S. 
Romilly's Act to alter a scheme administering a charitable 
fund, and the petition was dismissed without costs, but the 
Attorney-General and a respondent were given costs as 
between solicitor and client out of the fund. In Re Betton's 
Charity, [1908] 1 Ch. 205, the Court made no order on a 
petition except that the costs, including the costs of the 
Attorney-General, might be paid out of the income which 
had been given to charity. Costs were given out of the 
current income of a charitable fund by Eve, J., in Re Weir 
Hospital, [1910] 2 Ch. 124, 129. It seems that the Charity 
Commissioners or the Board of Education, if they commit a 
breach of their statutory duties, might be ordered to pay 
costs, Rex V. Commissioners for Special Purposes of Income 
Tax, [1920] 1 K. B. 26. 
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MOETMAIN AND CHAEITABLE USES ACT, 1888. 
(51 & 52 Vict. c. 42.) 



• 

ARRANGEMENT OF SECTIONS. a.d. 1888. 

Part I. — Moeimain. 
Section . 

1. Forfeiture on unlawful assurance or acquisition in mortmain.' 

2. Power to Her Majesty to grant licences in mortmain. 

3. Saving for rents and services. 



Paet II. — Chaeitable Uses. 

4. Conditions under which assurances may he made to charitahle uses. 

5. Power to remedy omission to enrol within requisite time. 



Paet III. — Exemptions. 

6. Assurances for a public park, elementary school, or public museum. 

7. Assurances for certain universities, colleges, and societies. 

8. Substitution of provisions of Act for corresponding repealed enact- 

ments. 



Paet IV. — Supplemental. 

9. Adaptation of law to system of land registration. 

10. Definitions. 

11. Extent of Act. 

12. Savings for existing customs, &c. 

13. Repeal. 

14. Short title. 

SOHEDTJLE. 



Au Act to consolidate and amend the Law relating to Mort- a.d. 1888. 
main and to the disposition of Land for Charitable 
Uses. [13th August, 1888.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
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Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as follows: 



Forfeiture on 
unlawful 
assurance or 
acquisition in 
mortmain. 



Power to 
Her Majesty 
to giant 
licences in 
mortmain. 



Paht I. — Mortmain. 

1. — (1.) Land shall not be assured to or for the benefit of, 
or acquired by or on behalf of, any corporation in mortmain, 
otherwise than under the authority of a licence from Her 
Majesty the Queen, or of a statute for the time being in force, 
and if any land is so assured otherwise than as aforesaid the 
land shall be forfeited to Her Majesty from the date of the 
assurance, and Her •Majesty may enter on and hold the land 
accordingly: 

(2.) Provided as follows: 

(i.) if the land is held directly of a mesne lord under 
Her Majesty, that mesne lord may enter on and 
hold the land at any time within twelve months 
from the date of the assurance: 

(ii.) if the land is held of more than one mesne lord in 
gradation under Her Majesty, the superior of 
those mesne lords may enter on and hold the land 
at any time within six months after the time at 
which the right of the inferior lord to enter on 
the land expires: 

(iii.) if a mesne lord is at the time when his right of 
entry accrues under this Act a lunatic or other- 
wise under incapacity, his right of entry may be 
exercised by his guardian or the committee of 
his estate, or by such person as Her Majesty's 
High Court of Justice maj' appoint in that 
behalf: 

(iv.) if the right of entry under this Act is exercised 
by or on behalf of a mesne lord, the land shall 
be forfeited to that lord from the date of the 
assurance instead of to Her Majesty. 

2. It shall be lawful for Her Majesty the Queen, if and 
when 'and in such form as she thinks fit, to grant to any, 
person or corporation a licence to assure in mortmain land 
in perpetuity or otherwise, and to grant to any corporation a 
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licence to acquire land in mortmain and to hold the land in 
perpetuity or otherwise. 

3. No entry or holding by or forfeiture to Her Majesty Saving for 

rents and 
services. 



under this Part of this Act, shall merge or extinguish, or "^^^^t^*"* 



otherwise affect, any rent or service which may be due in 
respect of any land to Her Majesty or any other lord thereof. 

Part II. — Charitable Uses. 

4. — (1.) Subject to the savings and exceptions contained Conditions 

in this Act, every assurance of land to or for the benefit of ""der which 

' '^ assurances 

any charitable uses, and every assurance of personal estate may be made 

to be laid out in the purchase of land to or for the benefit of *° "haritable 

uses, 
any charitable uses, shall be made in accordance with the 

nequirements of this Act, and unless so made shall be void. 
(2.) The assurance must be made to take effect in posses- 
sion for the charitable uses to or for the benefit of which it 
is made immediately from the making thereof. 

(3.) The assurance must, except as provided by this 
section, be without any power of revocation, reservation, 
condition, or provision for the benefit of the assuror or of 
any person claiming under him. 

(4.) Provided that the assurance, or any instrument 
forming part of the same transaction, may contain all or any 
of the following provisions, so, however, that they reserve 
the same benefits to persons claiming under the assuror as 
to the assuror himself; namely, 

(i.) The grant or reservation of a peppercorn or other 

nominal rent; 
(ii.) The grant or reservation of mines or minerals; 
(iii.) The grant or reservation of any easement; 
(iv.) Covenants or provisions as to the erection, repair, 
position, or description of buildings, the formation 
or repair of streets or roads, drainage or nuisances, 
and covenants or provisions of the like nature for 
the use and enjoyment as well of the land com- 
prised in the assurance as of any other adjacent or 
neighbouring land; 

T 15 
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Power to 
remedy 
omission to 
enrol within 
requisite 
time. 



(v.) A right of entry on non-payment of any such rent or 
on breach of any such covenant or provision; 

(vi.) Any stipulations of the like nature for the benefit 
of the assuror or of any person claiming under him. 

(5.) If the assurance is made in good faith on a sale for 
full and valuable consideration, that consideration may con- 
sist wholly or partly of a rent, rentcharge, or other annual 
payment reserved or made payable to the vendor, or any 
other person, with or without a right of re-entry for non- 
payment thereof. 

(6.) If the assurance is of land, not being land of copy- 
hold or customary tenure, or is of personal estate, not being 
stock in the public funds, it must be made by deed executed 
in the presence of at least two witnesses. 

(7.) If the assurance is of land, or of personal estate, not 
being stock in the public funds, then, unless it is made in 
good faith for full and valuable consideration, it must be 
made at least twelve months before the death of the assuror, 
including in those twelve months the days of the making 
of the assurance and of the death. 

(8.) If the assurance is of stock in the public funds, then, 
unless it is paade in good faith for full and valuable considera- 
tion it must be made by transfer thereof in the public books 
kept for the transfer of stock at least six months before the 
death of the assuror, including in those six months the days 
of the transfer and of the death. 

(9.) If the assurance is of land, or of personal estate other 
than stock in the public funds, it must, within six months 
after the execution thereof, be enrolled in the Central Office 
of the Supreme Court of Judicature, unless in the case of an 
assurance pi land to or for the benefit of charitable uses 
those uses are declared by a separate instrument, in which 
case that separate instrument must be so enrolled within six 
months after the making of the assurance of the land. 

5. — (1.) Where an instrument, the enrolment whereof is 
required under this Part of this Act for the validation of an 
assurance, is not duly enrolled within the requisite time, 
Her Majesty's High Court of Justice, or the officer having 
control over the enrolment of deeds in the Central Office, 
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may, on application in such manner and on payment of such 
fee as may be prescribed by Eules of the Supreme Court, 
.and on being satisfied that the omission to enrol the instru- 
ment in proper time has arisen from ignorance or inad- 
vertence, or through the destruction or loss of the instrument 
by time pr accident, and that the assurance was of a nature 
to be Validated under this section, order or cause the instru- 
ment to be enrolled. 

(2.) Thereupon, if the assurance to be validated was made 
in good faith and for full and valuable consideration, and 
was made to take effect in possession immediately from the 
making thereof without any power of revocation, reservation, 
•condition, or provision, .except such as is authorised by this 
Act, and if .at the time of the application possession or enjoy- 
ment was held ;under the assurance, then enrolment in pur- 
suance of this section shall have the same effect as if it had 
been made within the requisite time: 

(3.) Provided that if at the time of the application any 
proceeding for setting aside the assurance, or for asserting 
any right founded on the invalidity of the assurance, is 
pending, or any decree or judgment founded on such in- 
validity has been then obtained, the enrolment under this 
section shall not :give any validity to the assurance. 

(4.) Where the instrument omitted to be enrolled in proper 
time has been destroyed or lost by time or accident and the 
trusts thereof sufficiently appear by a copy or abstract thereof 
■or some subsequent instrument, such copy, abstract, or 
subsequent instrument may be enrolled under this section 
in like manner and with the like efiect as if it were the 
instrument so destroyed or lost. 

(5.) An application under this section may be made by 
any trustee, governor, director, or manager of, or other 
person entitled to act in the management of or otherwise 
interested in, any charity or charitable trust intended to be 
'benefited by the uses declared by the instrument to be 
enrolled. 
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for a public 
park, ele- 
mentary 
school, or 
public 
museum. 



. Part III. — Exemptions. 

6. — (1.) Parts One and Two of this Act shall not apply: 
to an ^assurance iby deed of land of any quantity or to an 
assurance by will of land of the quantity hereinafter men- 
tioned for the purposes only of a public park, a schoolhouse 
for an elementary school, a public museum, or an assurance 
by will pi personal estate to be applied in or towards the 
purchase of land for all or any of the same purposes only: 

(2.) Provided that a will containing such an assurance,, 
and a deed containing such an assurance and made otherwise 
than in good faith for full and valuable consideration, must 
be executed not less than twelve months before the death of 
the assuror, or be a reproduction in substance of a devise 
made in a previous will in force at the time of such repro- 
duction, and which was executed not less than twelve months 
before the death ,of the assuror, and must be enrolled in the 
books of the Charity Commissioners within six months after 
the death of the testator, or in case of a deed the execution 
of the ,deed. 

(3.) The quantity ,of land which may be assured by will 
under this section shall be any quantity not exceeding twenty 
acres for any one public park, and not exceeding two acres 
for any .one public museum, and not exceeding one acre for 
any one .schoolhouse. 
(4.) In this isection: — 

(i.) "public park" includes any park, garden, or other 
land dedicated or to be dedicated to the recreation 
of the public; 
(ii.) "elementary school" means a school or depart- 
ment of a school at which elementarj' education 
is the principal part of the education there given, 
and does not include any school or department 
of a school at which the ordinary payments in 
respect of the instruction from each scholar exceed 
ninepence a week; * 

(iii.) "school house" includes the teacher's dwelling- 
house, the playground (if any), and the offices 
and premises belonging to or required for a 
school; 
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(iv.) " public museum " includes buildings used or to be 
used for the preservation of a collection of paint- 
ings or other works of art, or of objects of natural 
history, or of mechanical or philosophical inven- 
tions, instruments, models, or designs, and dedi- 
cated or to be dedicated to the recreation of the 
public, together with any libraries, reading rooms, 
laboratories, and other offices and premises used 
or to be used in connection therewith. 

7. Part Two ,of this Act shall not apply to the following Assurances 

sissuraaces: , for certain 

uniTersities, 
(i.) An assurance pi land, or personal estate to be laid colleges and 
out in the purchase of land, to or in trust for any; 
of the Universities of Oxford, Cambridge, London, 
Durham, and the Victoria University, or any of the 
colleges or houses of learning within any of those 
universities, or to or in trust for any of the Colleges 
of Eton, Winchester, and Westminster, for the 
better support and maintenance of the scholars only 
upon the foundations of those last-mentioned col- 
leges, or to or in trust for the warden, council, and 
scholars of Keble College: 
(ii.) An assurance, otherwise than by will, to trustees on 
behalf of any society or body of persons associated 
tpgether for religious purposes or for the promo- 
tion of education, art, literature, science, or other 
likte purposes of land not exceeding two acres for 
the erection thereon of a building for such purposes, 
or any of them, or whereon a building used or 
intended to be used for such purposes, or any of 
them, has been erected, so that the assurance be 
made in good faith for full and valuable con- 
sideration: 

Provided that the trustees of the instrument con- 
taining any assurance to which this section applies 
or declaring the trusts thereof, may, if they think 
fit, at any time cause the instrument to be enrolled 
in the Central Office of the Supreme Court of Judi- 
cature. 
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Adaptation 
of law to 
system of 
land regis- 
tration. 
38 & 39 Viet. 
0.87. 



Definitions. 



Substitution 8. Where by any statute now in force any provision of 
of AoTfbr"* ^^^ enactments hereby repealed is excluded either wholly 
correspond- or partially from application, or is applied with modification,, 
^actments ^"^ every such case the corresponding provision of this Act 
shall be excluded or applied in like extent and manner. 

Part IV. — Supplemental. 

9. Any assurance of land which is by this Act required to- 
be made by deed may be made by a registered disposition 
under the provisions of the Land Transfer Act, 1875, or of' 
any Act amending the same, and any assurance so made shall 
be exempt from the provisions of this Act as to execution in 
the presence of witnesses, and as to enrolment in the Central 
Office of the Supreme Court. 

10. In this Act, unless the context otherwise requires, — 
(i.) "Assurance" includes a gift, conveyance, appoint- 
ment, lease, transfer, settlement, mortgage, 
charge, incumbrance, devise, bequest, and every 
other assurance by deed, will, or other instru- 
ment; and "assure" and "assuror" have mean- 
ings corresponding with assurance. 

(ii.) "Will" includes codicil. 

(iii.) "Land" includes tenements and hereditaments 
corporeal and incorporeal of whatsoever tenure,, 
and any estate and interest in land, 
(iv.) "Full and valuable consideration" includes such 
a consideration either actually paid upon or 
before the making of the assurance, or reserved 
or made payable to the vendor or any other person 
by way of rent, rentcharge, or other annual pay- 
ment in perpetuity, or for any term of years or 
other period, with or without a right of re-entry 
for non-payment thereof, or partly paid and partly 
reserved as aforesaid. 
Extentof Act. n This Act shall not extend to Scotland or Ireland. 
Savings for 12. Nothing in this Act shall affect the operation or 

cuSomf &o. validity of any charter, licence, or custom in force at the 
passing of this Act enabling land to be assured or held in 
mortmain. 
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13. — (1.) The Acts specified in the Schedule to tliis Act Repeal, 
are hereby repealed, from and after the passing of this Act, 
to the extent specified in the third column of that schedule: 

Providled that this repeal shall not afEect — 

(a) Any enactment not hereby repealed referriilg; to any 

enactment hereby repealed, except that in lieu 
of that reference the unrepealed enactment shall 
be construed as if it referred to the correspond- 
ing provisions of this Act; or 

(b) The past operation of any enactment hereby re- 

pealed, or any instrument or thing executed, 
done, or suffered before the passing of this Act; 
or 

(c) Any right, obligation, or liability acquired, accrued, 

or incurred under any enactment hereby repealed; 
or 

(d) Any action, proceeding, or thing pending or un- 

completed at the time of the passing of this 

Act. 
(2.) Whereas by the preamble to the Act of the forty- 
third year of Elizabeth, chapter four (being one of the enact- 
ments hereby repealed), it is recited as follows: 

" Whereas landes tenementf rentes annuities pfittes here- 
" ditamentes, goodes .chattels money and stoekes of money, 
" have bene heretofore given limitted appointed and assigned, 
"as v?ell by the Queenes moste excellent Majestie and her 
" most noble progenitors, as by sondrie other vs^ell disposed 
"psons, some for releife of aged impotent and poore people, 
" some for maintenance of sieke and maymed souldiers and 
" marriners, schooles of learninge, free schooles and schollers 
" in univsities, some for repaire of bridges portes havens 
" causwaies churches seabankes and highev^aies, some for 
"edueacanand pfermente of orphans, some for or towardes 
" relief e stocke or maintenance for howses of correccon, some 
" for mariages of poore maides, some for supportacon ayde 
"and helpe of younge tradesmen, handiecraftesmen and 
"psons decayed, and others for releife or redemption of 
"prisoners or captives, and for aide or ease of any poore 
" inhabitant^ con6ninge paymente of fifteenes, settinge out 
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Short title. 



" of souldiers and other taxes; which landes tenements rents 
" annuities piitts hereditaments goodes chattells money and 
" stookes of money nev'theles have not byn imployed aecord- 
"inge to the charitable intente of the givers and founders 
" thereof, by reason of fraudes breaches of truste and negli- 
" genee in those that shoulde pay delyver and imploy the 
"same:" and whereas in divers enactments and documents 
reference is made to charities within the meaning, purview, 
and interpretation of the said Act: 

Be it therefore enacted that references to such charities 
shall be construed as references to charities within the 
meaning, purview, and interpretation of the said preamble. 

14. This Act may be cited as the Mortmain and Charitable 
Uses Act, 1888. 
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Schedule. 
Acts Repealed. 

Note. — This Schedule is to be read as referring to the 
Eevised Edition of the Statutes prepared under the direc- 
tion of the Statute Law Committee, in all cases of statutes 
included in that edition as already published. 

The chapters of the statutes (before the division into 
separate Acts) are described by the marginal abstracts given 
in that edition. 



Sect. 13. 



Session and Chapter. 



7 Edw. 1. - 

13 Edw. 1. c. 32. - 

18 Ed. 3. St. 3. u. 3. 
15 Ric. 2. u. 5. 



■23 Hen. 8. e. 10. 



43 Eliz. c. 4. 



7 & 8 Wm. 3. 0. 37. 



■S Geo. 2. 0. 



Statitf de Viris Religiosis - 

Remedy in case of mortmain 
under judgements by collusion. 

Prosecutions against religious 
persons for purchasing lands 
in mortmain. 

St. 7 Edw. 1. deReligiosis. Con- 
verting land to a churcliyard 
declared to be within that 
statute. 

Mortmain where any is seised 
of lands to the use of spiritual 
persons. 

Mortmain to purchase lands 
in gilds, fraternities, offices, 
commonalties, or to their use. 

An Acte for feoffments and as- 
suraunce of landes and tene- 
ments made to the use of any 
parisshe Churche, Chapell, or 
siiche like. 

An Acte to redresse the misem- 
ployment of landes, goodes, 
and stockes of money hereto- 
fore given to charitable uses. 

An Acte for the encouragement 
of charitable gifts and dis- 
positions. 

An Act to restrain the disposi- 
tion of lauds whereby the 
same become unalienable. 



Extent of Repeal. 



The whole Act. 

The whale chap- 
ter. 

The whole chap- 
ter. 



The whole chap- 
ter. 



The whole Act. 



The whole Act. 



The whole Act. 



The whole Act, 
except so much 
of seotion five 
as is unrepealed. 
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Session and Chapter. 



9 Geo. 4. u. 85. 



24 & 25 Vict. 0. 9. 



25 & 26 Vict. 0. 17. 



Extent of Repeal. 



27 & 28 Vict. c. 13. 



29 & .30 Viot. u. 57. 



31 & 32 Vict. c. 44. 



34&35Viot. c. 13. 



35 & 36 Vict. c. 24. 



An Act for remedying a defect 
in the titles of lands purchased 
for charitable purposes. 

An Act to amend the law relating 
to the conveyance of land for 
charitable uses. 

An Act to extend the time for 
maldng enrolments under the 
Act passed in the last session 
of Parliament, intituled ' ' An 
" Act to amend the law re- 
' ' lating to the conveyance of 
' ' land for charitable uses, and 
' ' to explain and amend the 
" said Act." 

An Act to further extend the 
time for maldng enrolments 
under the Act passed in the 
twenty-fourth year of the 
reign of Her present Majesty, 
intituled, "An Act to amend 
" the law relating to the con- 
" veyance of lands for chari- 
" table uses, and otherwise to 
" amend the said law." 

An Act to make further pro- 
vision for the enrolment of 
certain deeds, assurances, and 
other instruments relating to 
charitable trusts. 

An Act for facilitating the ac- 
quisition and enjoyment of 
sites for buildings for religious, 
educational, literary, scientific, 
and other charitable purposes. 

An Act to facilitate gifts of land 
for public parks, schools, and 
museums. 

An Act to facilitate the incor- 
poration of trustees of chari- 
ties for religious, educational, 
literary, scientific, and public 
charitable purposes, and the 
enrolment of certain charitable 
trust deeds. 



The whole Act. 



The whole Act. 



The whole Act. 



The whole Act: 



The whole Act. 



Sections one and 
two. 



The whole Act. 



Section thirteen.. 



Mortmain and charitable uses act, 1891. 
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MORTMAIN AND CHARITABLE USES ACT, 1891. 

(54 & 55 Vict. c. 73.) 
An Act to amend the Mortmain and Charitable Uses Act, -ft-D. 1891. 
1888, and the Law relating to Mortmain and Charitable 
Uses. [5th August, 1891.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as follows: 

1. This Act may be cited as the Mortmain and Charitable Short title. 
Uses Act, 1891. 

2. This Act shall not extend to Scotland or Ireland. Extent of Act. 

3. " Land " in the Mortmain and Charitable Uses Act, ??j^"^';?° °* 
1888, and in this Act, shall include tenements and heredita- gj ^ 52 Vict 
ments, corporeal or incorporeal, of any tenure, but not money c. 42. 
secured on land or other personal estate arising from or 
connected with land; and the definition of land contained 

in the Mortmain and Charitable Uses Act, 1888, is hereby 
repealed. 

4. In this Act the word " assurance " shall have the same Meaning of 
meaning as in the Mortmain and Charitable Uses Act, 1888. 

5. Land may be assured by will to or for the benefit of Land assured 
any charitable use, but, except as hereinafter provided, such heritable 
land shall, notwithstanding anything in the will contained to purpose 

the contrary, be sold within one year from the death of the *° 
testator, or such extended period as may be determined by 
the High Court, or any judge thereof sitting at chambers, 
or by the Charity Commissioners. 

6. So soon as the time limited for the sale of any lands Land after 
under any such assurance shall have expired without com- ^j^g limited 
pletion of the sale of the land, the land unsold shall vest for sale to be 
forthwith in the official trustee of charity lands, and the ^f chMity 
Charity Commissioners shall take all necessary steps for the Commia- 
sale or completion of the sale of such land to be effected with 

all reasonable speed by the administering trustees for the 
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16 & 17 Viot. 
c. 137. 



Personal 
estate by 
will directed 
to be laid 
out in land 
not to be so 
laid out. 

Power to 
retain land 
in certain 
cases. 



Application 
of Act. 



Saving. 



time being thereof, and for this purpose the said Commis- 
sioners may make any order under their seal directing such 
trustees to proceed with the sale or completion of the sale 
of the said land or removing such trustees and appointing 
others, and may provide by any such order for the payment 
of the proceeds of sale to the official trustees of eharitablei 
funds in trust for the charity, and for the payment of the 
costs and expenses incurred by the said administering trustees 
in or connected with such sale, and every such order shall 
be enforceable by the same means and be subject to the 
same provisions as are applicable under the Charitable Trusts 
Act, 1853, and the Acts amending the same, respectively, 
to any orders of the said Commissioners made thereunder. 

7. Any personal estate by will directed to be laid out 
in the purchase of land to or for the benefit of any charitable 
uses shall, except as hereinafter provided, be held to ox 
for the benefit of the charitable uses as though there had 
been no such direction to lay it out in the purchase of land. 

8. It shall be lawful for the High Court, or any judge 
thereof sitting at chambers, or for the Charity Commis- 
sioners, if satisfied that land assured by will to or for the 
benefit of any charitable use, or proposed to be purchased 
out of personal estate by will directed to be laid out in the 
purchase of land, is required for actual occupation for the 
purposes of the charity and not as an investment, by order 
to sanction the retention or acquisition, as the case may 
be, of such land. 

9. This Act shall only apply to the will of a testator 
dying after the passing of this Act. 

10. Nothing in this Act contained shall limit or affect 
the exemptions contained in Part Three of the Mortmain 
and Charitable Uses Act, 1888, or apply to any land or per- 
sonal estate to be laid out in the purchase of land acquired 
under any assurance to which such exemptions or any of 
them apply, or shall exclude or impair any jurisdiction or 
authority which might otherwise be exercised by a court 
or judge of competent jurisdiction or by the Charity Com- 
missioners. 
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MOETMAIN AND CHAEITABLE USES ACT 
AMENDMENT ACT, 1892. 

(55 & 56 Vict. c. 11.) 

An Act to amend the Mortmain and Charitable Uses Act, a.d. 1892. 
1888. [20th June, 1892.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as follows: 

1. Section six of the Mortmain and Charitable Uses Act, Extension of 
1888, except so much of subsection (2) thereof as provides ^.^^^^Z^"^' 
that an assurance by deed, made otherwise than in good 

faith for .full and valuable consideration, must be executed 
not less than twelve months before the death of the assuror, 
shall apply to any assurance by deed of land to any local 
authority for any purpose or purposes for which such 
authority is empowered by any Act of Parliament to acquire 
land. 

2. For the purpose of this Act " local authority " means Definitions, 
any county council, council of a municipal borough, sanitary 
authority, or any body having power to mtdke a rate for 

public purposes or by the issue of any precept, certificate, or 
other document to require payment from some authority or 
officer of money which may render necessary the making of 
any such rate; and "assurance" has the same meaning as 
in the Mortmain and Charitable Uses Act, 1888. 

3. This Act shall not apply to Scotland or Ireland. Extent of Act. 

4. This Act may be cited as the Mortmain and Charitable Short title. 
Uses Act Amendment Act, 1892. 
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ACCUMULATION, for charitable purposes, 201. 

ACQUISITION OF LAND, gifts involving, formerly void, 35. 

ACT OF PARLIAMENT. &« Table of Statutes. 
Crown cannot dispense with, 50. 

ACTION AT LAW, consent of Charity Commissioners not required 
to, 215. 

ADVOWSON, 

as subject of charitable trust, 91, 125. 
restriction on number held by a college, 191. 

AOED PEOPLE, relief of, 28, 57, 58, 148. 

ALMSHOUSE, 35—39, 152, 154, 160. 

ALTERATION OF LAW, trust to promote, 116. 

ALTERNATIVE POWER OF INVESTMENT, 40. 

ALTERNATIVE POWERS OF COURT AND CHARITT COM- 
MISSIONERS, 52, 218. 

AMALGAMATION, of societies, 132, 135. 

AMBIGUITY, in description, when parol evidence admitted, 132, 133. 

ANCIENT MODES OF FOUNDING CHARITIES, 8, 138. 

ANCIENT MONUMENTS, 48. 

ANIMALS, trusts for benefit of. 111, 112, 113. 

ANTI- VIVISECTION, 113. 

APPEAL AGAINST CHARITY COMMISSIONERS, 218. 

APPOINTMENT OF TRUSTEES, 
for foreign charity, 172, 173. 
under educational scheme, 218. 
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APPRENTICESHIP indentures, 121. 
AUCHAEOLOGT, professorship of, 67. 
ARCHBISHOP, gift to Roman CathoUo, 72, 102, 125. 
ARMY, gift for benefit of, 114. 

ART, 

department of Science and, 48. 
museum, 47, 67. 
not charitable, 118. 

ASCERTAINMENT OP AMOUNT ACQUIRED FOR A 
PURPOSE, 149. 

ASSETS, marshalling of, 44. 

ASSOCIATION not for profit, 11. 

ASYLUM, gift for, 36, 118. 

ATHLETICS, prizes for, 66. 

ATTORNEY-GENERAL, 29, 216—220, 222. 

BAPTISTS, 74, 95. 

BATH HOSPITAL, 51. 

BEAUTY, preservation of natural,;53, 118. 

BELL-RINGERS, 90, 123. 

BELLS, 87. 

BENEFIT OF LOCALITY, gift for, 91,;i03— 110. 

BENEVOLENCE, 112, 120, 123, 124, 125. 

BIRDS, gift for benefit of , 112, 113. 

BISHOP, gift to, 72, 78, 123. 

BISHOPRIC, gift for, 157, 201. . 

BLANK IN WILL, 125, 129. 

BLIND, 52, 59. 

BOARD OP EDUCATION, 56, 215. 

BONA VACANTIA, 203. 



INDEX. 241 

BOOKS, 

gifts for, 67. 

trust to publish, U4— 116. 

BOTANIC GARDEN, 113. 

BRIDGES, repair of, 28, 110. 

BRITISH HONDURAS, Georgian Mortmain Act did not apply to, 33. 

BRITISH MUSEUM, 51, 67. 

BUILD ON LAND, gift to, 35—40. 

BURIAL GROUNDS, 88, 93, 94. 

CALVINISTIC INDEPENDENTS, 75. 
CAMBRIDGE UNIVERSITY, 32, 49, 229. 

CANADA, 

gift for bishopric, 157. 
gift for masses, 100. 

CAPE COLONY, Georgian Mortmain Act did not apply to, 33. 

CAPTIVES, redemption of, 29, 110. 

CAPUCHINS, 81. 

CATS, home for, 112. 

CAUSEWAY, repair of, 28, 110. 

CEMETERY, 93, 94, 110. 

CHANCELLOR, LORD, 25, 208. 

power under Gifts for Churches Act, 45. 

CHANCERY, COURT OF, 

administration of charitable trusts, 5, 9, 29, 215, 216. 
application cy-pris, 180 — 206. 
jurisdiction in cases of trusts, 1, 4, 8. 

CHANGE OF CIRCUMSTANCES, application of surplus, 206. 
T. 16 
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CHAPEL, 

gift to buUd, 35, 36. 

to minister of, 74, 75. 

for private, 88. 

to trustees of, 71. 
power to devise land for, 45. 

CHAEGE OE TETJ8T, 137—146. 

CHAEITABLE DONATIONS, COMMISSIONERS FOK, IRELAND, 

82, 173. 

CHARITY, 

classification of, 30, 119. 

corporation, trustee for, 138, 220. 

costs of, 222. 

ey-pris doctrine, 181 et seq. 

definition of, 6, 28, 29, 30. 

description of, 132 et seq. 

foreign, 171—180. 

gift for, generally, 119, 192—195, 221. 

for limited period, 162. 

non-existent or incapable, 196 — 198. 

rule against perpetuities, 5, 153. 
overriding trust for, 124, 127, 129. 
private, 31, 119—121. 
public, 31, 120, 121. 
unincorporated, how sued, 220. And see Table of Contehts. 

CHARITY COMMISSIONERS, 62, 54, 55, 56, 173, 182, 183, 216, 216, 
221, 222. 

CHARITY OROANIZATION SOCIETY, 129. 

CHARTER, 1, 11, 12, 14, 16, 21, 22, 50, 51. 

CHESS CLUB, 117. 

CHOIR FUND, 85, 86. 

CHORAL SINGING, 68. 

CHORISTERS, 84, 86. 

CHRISTIAN BROTHERS, 80, 81. 

CHRISTIANITY, 96, 97, 114, 115. 



INDEX. 243 



CHUECHES, 

gifts for, Act, 45, 46. 

enlarging, 37. 
endowing, 46, 159. 
ornaments of, 84, 86, 87. 
repair of, 84, 87, 88, 89, 90, HO. 

CHURCHWARDENS, 72, 86. 

CHURCHYARD, 46, 87, 91, 94. 

CISTERCIANS, 81. 

CITIZENS OE LONDON, 17. 

CITY OF LONDON, 

custom of, 7, 12—24. 
livery companies of, 118. 
parish of, 108. 

CITY, 

gift for improvement of, 105. 
poor of, 57. ■ 

CLASS, / 

gift to inhabitants, particular, 103, 109. 
poor of particular, 57, 61, 68. 

CLERUYMEN, gifts for, 61, 69. 

CLERGY, Sons of, 58. 

CLERICAL SOCIETY, dinner for, 76, 123. 

CLERKS, fund for old, 59. 

CLOCK, 46, 86. 

CLUB, 83. 

COLLEGE, 

advowsons for, 191. 

gift for Fellows and Scholars of, 49, 50. 

in Universities, 32, 49, 229. 

surplus income for, 141. 

trust to establish, 157, 158. 

COLONIES, application of Mortmain Act to, 33. 

16(2) 
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COMMISSIONERS OF CHARITABLE DONATIONS IN ■ 
IRELAND, 82, 173. 

COMMISSIONERS, 

Charity, 52—56, 173, 182, 183, 221, 222. 

Ecclesiastical, 38, 46. 

under Statute of Elizabeth, 25. 

COMMON LAW CONDITION, 165, 166. 

COMMUN-ITIES, 
contemplative, 84. 
religions, 79, 82. 

COMMUNITY, gifts for purposes of benefit to the, 103. 

COMPANIES, 
livery, 118. 
under Companies Acts, 11, 83. 

CONDITION, 

binding devisee for ever, 168, 169. 

common law, 165, 166. 

construed as conditional limitation, 169. 

a trust, 166, 167, 168. 
gift on, 136, 141, 142. 
illegal or impossible, 166. 
Mortmain Act not evaded by, 42. 
precedent and remoteness, 153, 161. 
subsequent, 166, 167. 
that land be otherwise provided, 37 — 39 
to become a nun, 84. 
to join lawful society, 84. 
to repair vault, 93, 164. 
various kinds of, 166. 

CONGREOATIONS, religious, 79. 

CONJXra^CTIVE EXPRESSIONS, 124. 

CONSENT OF CHARITY COMMISSIONERS TO LITIGATION,. 
215. 

CONSERVATIVE PRINCIPLES, 123. 
CONSOLIDATION OP CHARITIES, 134.- 
CONSTRUCTION OF CHARITABLE BEQUESTS, 34. 
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CONTEMPLATIVE COMMUNITIES, 84. 

CONVENT, 

condition to enter, 84. 
gift to, 80, 81. 

COPYHOLDS, demise of, 26, 27, 28. 

CORBAN, 2. 

CORPORATION, 

creation of, 1. 
declining devise, 200. 
devise to, 4, 7, 9. 
dissolution of, 190. 
gift to non-existent, 156, 157. 
gifts to, 2, 3. 

licence in mortmain, 7, 10, 50, 224. 
trustee of charitable funds, 220. 
charity, 138, 139. 

CORRECTION, houses of, 28. 

COSTS, 222. 

COVENANT, Mortmain Act not evaded by, 43. 

CROWN, 

acts by Attorney- G-eneral, 216, 217. 

licences in mortmain by, 7, 10, 60, 224. 

power to seize land, 3, 8, 138. 

rights by sign manual, 135, 183, 208. 

rights when property given to superstitious uses, 99, 208. 

CRUELTY, 

to animals, 112, 113. 
children, 117, 132*. 

CUSTOM OF LONDON, 7—24. 

CUSTOMS, preserved by statute, 24. 

cr-Tsis, 

application, cases in which there may be, 184, 192, 193. 

failure of gift, on, 136, 195 et seq. 

failure of mode, on, 159 — 161, 199 et seq. 

surplus of income, where, 145, 202 et seq. 
doctrine of, 181 et seq. 
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GT-PRES—eontinued. 

jurisdiction of Charity Commissioners to apply, 182, 183. 

of Court to apply, 182, 183, 214. 

of Crown to apply, 183, 208 et seq. 
meaning of term, 181, 182. 

property once devoted to charity, whether applied, 184 — 192, 193^ 
trustees cannot apply, 182. • 



DEAF AND DUMB, chapel for, 36. 

DEBTORS, relief of, 29, 110, 111. 

DECAYED PERSONS, aid of, 29. 

DEFECTIVE EXERCISE OF POWER, 31. 

DEFINITE AND INDEFINITE PURPOSES, 144, 149. 

DEFUNCT SOCIETY, gift to, 133—135. 

DELAY IN ESTABLISHING CHARITY, 156, 160. 

DEPARTMENT OF SCIENCE AND ART, 48. 

DEPENDENT, gift, 151, 152. 

DESERVING, 

relations, gift tOj 64. 

Jewish girls, marriage gift for, 110. 

literary man, 115, 116. 

DEVISE, 

by copyholder, 27, 28. 
by/eme covert, 28. 
by infant or lunatic, 28. 
by unattested will, 28. 
custom of London, 12 — 24. 
land on charitable trust, 52 — 56. 
lands made devisable, 6, 7. 
license to take by, 10, 11. 
of legal estate, failure, 147. 
on secret trust, 42. 
to corporation, 8 — 11. 

DICTIONARY PRINCIPLE, 63. 

DINNER FOR CLERICAL SOCIETY, 76, 123. 
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DISCRETION OP TRUSTEES, 
to select objects, 41, 126, 127. 
when essence of gift, 200. 

DISEASES OF VEaETABLES, 113. 

DISJUNCTIVE EXPRESSIONS, 107, 125, 126. 

DISPENSARY, erection of, 36. 

DISSENTERS, toleration of, 95. 

DISSOLUTION OF A SOCIETY, 133, 135. 

DISTRIBUTION, po-nrer of, 62. 

DIVINITY, lecturer In, 67. 

DOCTRINES ADVERSE TO RELIGION, 96, 97, 

DOCUMENT, missing, 129, 130. 

DOGS, gifts for. 111, 112. 

DOLES, 61. 
DOMINICANS, 80, 108. 

DONEE, 

acts of, 146. 

when entitled to surplus rents, 141 . 

DONOR, 

acts of, 146. 
reservation for, 45. 
reverter to, 165. 

DOUBTFUL SOCIETIES, gifts to, 32. 

DURHAM UNIVERSITY, 49, 229. 

ECCLESIASTICAL COMMISSIONERS, i 

ECCLESIASTICAL DISTRICTS, new, 46. 

ECONOMIC SCIENCE, 67. 

EDUCATION, 

gifts for, 28, 30, 49, 66, 66—68, 215. 
religious, 95. 
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EDUCATION, BOABD OF, 56, 68, 215, 218. 

ELIZABETH, Statute of, 9, 25, 28, 29. 

EMIGRATION, gift for, 118, 125. 

ENDOWMENT, gift of, 35, 159. 

ENDOWMENTS OP DISSOLVED SOCIETY, 135. 

ENTAIL, 4. 

EPISCOPALIANS, 96. 

ESTATE, 

gift for children of tenants on, 59. 
poor on, 57. 

ETON, 52, 229. 

EXCEPTIONS FROM MORTMAIN ACTS, 11, 32, 44-52, 56, 
228—230. 

EXTRINSIC EVIDENCE, 122, 130-133. 



FAILURE, 

augmentation of residue, 147. 

effect of, 147—152. 

gift orer on, 150, 151. 

of ascertainable portion, 148 — 150. 

of mode, application cy-prhs, 199 — 202. 

original or subsequent, sign manual, 212, 213. 

where property once devoted to charity, 184 — 192. 



FELLOWSHIPS, 52, 67. 

FEMALE ORPHAN ASYLUM, 52. 

FERMENTED LIQUORS, 198. 

:FIAT of ATTORNEY-GENERAL, 215. 

FISH CULTURE, professorship of, 67. 

FIVES COURTS, 66, 117. 

FOREIGN CHARITIES, 171-180. 
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FORFEITURE, 
clause of, 142. 
to Cro-wn, 3, 10. 

FOUNDATION OF CHARITIES, former method, 4, 5. 

FOUNDLING HOSPITAL, 62. 

FRANCISCANS, 80, 81. 

FRANKALMOIGNE, 2. 

FREEMEN OF LONDON, 17. 

GALLERY IN CHURCH, 85. 

GAME LAWS, offenders against. 111. 

GATES OF TOWN, repair of, 110. 

GENERAL EXCEPTIONS FROM MORTMAIN ACTS, 50, 228—230. 

GENERAL INTENTION IN FAVOUR OF CHARITY, 192, 195, 
199, 202, 211, 212, 213. 

GEOLOGY, professorship of, 67. 

GEORGIAN MORTMAIN ACT, 6, 23, 32—44, 233. 
special exceptions from, 44 — 51. 

GIFT OVER, 

from one charity to another, 163, 164. 
on failure, 150, 151. 

GLEBE LAND, gift to huild on, 37, 38. 

GOVERNOR-GENERAL OF INDIA, 175, 176. 

GRAVE, repair of, 91, 93, 94, 148, 149, 164. 

GREENWICH HOSPITAL, 51. 

GRENADA, Georgian Mortmain Act did not apply to, 33. 

HANDICRAFTSMEN, aid of young, 29. 
HARROW SCHOOL, 68. 
HAVENS, repair of, 28. 
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HEIR, 

resulting trust for, 139. 
reverter to, 188, 189, 192. 
taking, subject to a trust, 8. 

HiaHWAYS, repair of, 28. 

HISTOKIO INTEREST, National Trust for places of, 63. 

HISTORY OF LAW OP CHARITIES, 1—7. 

HOME 

for lost dogs, 112. 
starving oats, 112. 

HORSES, gifts for, 111, 112. 

HOSPITAL, gifts for, 36, 104, 129. 

HOUSES OP CORRECTION, maintenance of , 110. 

HOUSING, Town Planning, &o., 48. 

HUMANITARIAN PURPOSES, HI. 



ILLEGAL PURPOSE, 111, 116. 

IMMEDIATE GIFT, 
for masses, 109, 110. 
meaning of, 155. 
to poor, 87, 58. 
to poor relations, 63, 64. 

IMMORAL PURPOSES, 96—98. 

IMPERIAL "WAR MUSEUM, 51. 

IMPOSSIBLE CONDITION, 166. 

IMPOTENT PEOPLE, reUef of, 28, 57, 69, 6 

IMPROVEMENT OP BOROUGH, 108. 

IMPURE PERSONALTY, 43. 

INCOME, surplus, 137—146, 184, 202—207. 

INCOMPLETE GIFTS, 129—131. 
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INCREASE OF KENTS, 143 -146. 

INDEFINITE GIFT, 118—131, 183. 
amount of void gift, 148 — 150. 

INDIA, 

Georgian Mortmain Act did not apply to, 32. 
gift for charity in, 174—177. 

INFORMATION B? ATTORNEY-GENERAL, 
meaning of, 217. 
superseded commissions, 29. 

INHABITANTS, trust for, 61, 103, 107, 108, 109. 

INSTITUTION, CHARITABLE, 101, 132, 134, 212, 213. 

INTEREST, relator need not have, 217. 

INTEREST IN LAND, may now be devised for charity, 34, 235. 

I 

INVESTMENT, alternative power of , 40, 41. 

IRELAND, 

Acts of 1888 and 1891 do not apply to, 230, 235. 

Church of, gift for, 101, 126. 

Commissioners of Charitable Donations in, 172. 

Georgian Mortmain Act did not apply to, 33. 

gifts for charitable purposes in, 172, 173. 

gifts for masses in, 100. 

Irish Mortmain Act, 33. 

Statute of Elizabeth does not apply to, 9. 

IRRELIGIOUS PURPOSES, 96—98. 

« 

IRVINGITES, 96. 

JESUITS, 79, 81, 82. 

JEWS, 95, 96, 110. 

trust to restore to Jerusalem, 31. 

JOANNA SOUTHCOTE, 96. 

JURISDICTION, in charitable trusts, 182, 183, 214, 215. 
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KEBLE COLLEaE, exempted from Mortmain Act, 49, 229. 
KINDRED, 63. 
KNOWLEDGE, 68. 



LABOURERS, 57. 

LAND, 

de6uition of, in Act of 1891 . .235. 

devise of, for charity formerly void under Mortmain Act, 32 — 44. 

since 1891 good, but land must be sold, 52 — 56. 

gift, to build on, 36, 55. 

for land settlement, 49. 
requiring purchase, 35 — 38, 55. 
licence to take by and hold, 10, 11, 50, 51, 138. 
out of England, direction to invest in, 33. 
power to purchase, 55. 
prohibition of purchase of, 39, 40. 
public trustee may not accept, 11. 

LAND TAX, 44. 

LAPSE OE GIFT, 

application ey-pris, 193 et seq. 
effect of, 147. 

for particular purpose, 160. 
to defunct society, 132 — 135. 

LAW, SCHOOL OF, 
gift for, 67. 

LEARNING, trust for, 28, 30." 

LECTURER, 

in divinity, 67. 

of Hebrew congregation, 77. 

LEGACY, CHARITABLE, 
lapse of, 132—135, 160. 
to whom paid, 220, 221. 

LEGAL ESTATE, 4, 9, 10, 42, 147. 

LEGAL FICTIONS UNDER STATUTE OF ELIZABETH, 9. 

LEPERS, 188. 
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LEX LOCI, 171. 
LIBERAXITT, objects of, 123. 

LIBRARY, 

college, 67. 
public, 47. 
subscription, 68. 

LICENCE IN MORTMAIN, 10, 11, 50, 51, 138, 224. 

LIFEBOAT, gift for, 118, 168. 

LIMITED COMPANY, 11, 83. 

LITERARY AND SCIENTIFIC INSTITUTIONS, 47. 

LITERARY MAN, gift for, 115, 116. 

LIVERY COMPANIES, 118. 

LONDON, custom of, 12—24. 

LONDON UNIVERSITY, 229. 

LUNATIC ASYLUM, 118. 

MAGNA CARTA, 2, 12. 
MAIDS, marriage of poor, 29, 110. 

MAINTENANCE, 
action for, 31. 

for houses of correction, 28, 110. 
of schools of learning, free schools, and scholars in universities, 28, 

66. 
of sick and maimed soldiers and mariners, 28. 

MARGIN OF INCOME IN ANCIENT GIFTS, 140—143. 

MARINERS, 

shipwrecked, 117. 
sick and maimed, 28. 

MARRIED WOMEN, 

cannot make a gift by will to Queen Anne's Bounty, 46. 
or under Gifts for Churches Act, 46. 
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MARRIAGE OF POOR MAIDS, 29, 110. 

MARSHALLING ASSETS, 44. 

MASSES, gifts for, 5, 82, 99, 100. 

MATHEMATICS, gift for study of, 67. 

MERGER OP ONE CHARITY IN ANOTHER, 184. 

METHODISTS, 71, 96. 

MIDDLESEX HOSPITAL, 61. 

MINEEALOGT, professorship of, 67. 

MINISTERS, gifts for, 46, 69—78, 152. 

MIS^fOMER OF SOCIETT, 132, 133. 

MISSING DOCUMENT REFERRED TO IN WILL, 130. 

MISSIONARY PURPOSES, 101, 122, 123. 

MONASTERY, gift to establish, 126. 

MONASTIC ORDERS, 79—82. 

MONEY, alteration in value of, 207. 

MONEY TO BE LAID OUT IN LAND, 36, 236. 

MONUMENT, erection or repair of, 91, 92, 93. 

MOORE, Sir F., on Statute of Elizabeth, 29. 

MORALITY, gifts subversive of, 96 et seq. 

MORAVIANS, 96. 

MORTGAGE, gift to pay ofe, 35. 

MORTIZING, 3, 32. 

MORTMAIN, 

Act of 1736.. 32— 62. 

1888.. 7, 8, 9, 24, 29, 34, 43, 48, 50, 52, 102, 223—234. 

1891.. 7, 11, 34, 43, 44, 45, 48, 52—56, 148, 236, 236. 
custom of London, 15, 23, 24. 
lioenoe to devise in, 10, 11, 50, 51, 138, 228. 
meaning of, 2. 
restriction on gifts in, 2, 3. 
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MUNICIPAIi PROPERTY, 108. 

MUSEUM, 

private, 67. 
public, 47, 67, 229. 



NATIONAL DEBT, 114. 

NATIOiirAL SOCIETY FOR PREVENTION OF CRUELTY TO 
CHILDREN, 132. 

NATIONAL TRUST FOR PLACES OF HISTORIC INTEREST 
OR NATURAL BEAUTY, 53, 118. 

NATIVE INHABITANTS OF DACCA, 104, 176. 

NECESSARY OCCASIONS OF CHURCH, 86. 

NEW ECCLESIASTICAL DISTRICTS, 46. 

NEW SOUTH WALES, Georgian Mortmain Act did not apply to, 33. 

NEW TRUSTEES OF FOREIGN CHARITY, 173. 

NEW ZEALAND, gift for masses in, 100. 

NEXT OF KIN, 61, 62. 

NONCONFORMIST 
chapels, 88. 
trusts, 95. 

NOT EXCEEDING A CERTAIN AMOUNT, gift, 129. 

NUN, condition to become a, 84. 

OBJECTS, gift over on failure of, 150, 151. 

OBLIGATIONS UNDERTAKEN BY TRUSTEES, 141, 142. 

OCCUPIERS, trust for, 31, 109. 

OFFICER OF UNINCORPORATED SOCIETY, 220, 221. 

OFFICIAL GIFTS, 77, 78. 

OFFICIAL TRUSTEE OF CHARITY LANDS, 54. 
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ONTABIO, Georgian Mortmain Act applicable to, 33, 44. 

ORDERS, reUgions, 79 et seq. 

ORGAN, 85. 

ORGANIST, 84, 86. 

ORGAN TUNER, 86. 

ORIGINAL FAILURE OP OBJECTS, 196, 197. 

ORNAMENTS OP CHURCHES, 84, 93. 

ORPHANAGE, Railway Serrants', 12, 22 

ORPHANS, 

education and preferment of, 28. 
gift for, 58. 

OXFORD UNIVERSITY, 32, 49, 229. 

FAMENS PATRIM, 208, 216, 217. 

PARISH, 

council, gift to, 49. 
funds, 91. 
legacy to, 60, 89. 

for benefit of inhabitants of, 103 — 109. 

for education of poor children of,'36. 

PARKS, public, 47, 228. 

PAROCHIAL RELIEF, 60. 

PAROL EVIDENCE, 122, 130—133. 

PARSONAGE HOUSE, 37, 38, 39, 88. 

PARTICULAR CHARITABLE PURPOSE, 160, 162. 

PARTICULAR CLASS OP POOR, 57. 

PARTICULAR INTENTION, failure of, 136, 155. 

PARTICULAR PLACE, 103—108. 
poor in, 57. 
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PARTICULAB RELIGIOUS DENOMINATION, poor of, 57. 

PARTICULAR RESIDUE, 148-150. 

PARTICULAR TYPE OF RELIGIOUS THOUGHT, 91. 

PARTY, Attorney-General as, 218. 

FATES PATJRI^, 208. 

PAUPERS, 59. 

PAYMENT INTO COURT, 216. 

PENALTY CLAUSE, shows that trustees take surplus, 142. 

PERPETUAL INSTITUTION ON PRIVATE GROUND, 67. 

PERPETUITY, 

charitable gifts not subject to rule, 5, 153. 

common law conditions, 165. 

continuing' trust for relations or families, 63, 65. 

gift over from one charity to another, 163, 164. 

gift to limited company, 83. 

gift to private society, 83. 

gift to publish book, 116. 

gift to repair tomb outside ehuroh, 92, 93. 

gift subject to condition precedent, 153 — 163. 

modem rule, 5. 

old rule against, 5. 

trust for animals, 111. 

PERSONALTY, impure, 43. 

PETITION, 217, 219, 222. 

PEWS, 46. 

PHILANTHROPY, not charitable, 123, 124, 125. 

PIOUS PERSONS, gift to old, 57. 

PIOUS USES, 211. 

PLANTAGENET MORTMAIN ACTS, 2, 3, 7, 8, 12, 15, 138, 233. 

PLYMOUTH, guardians of poor of, 52, 61. 

PLYMOUTH BRETHREN, 96. 
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POACHERS, 30, 111. 

POLITICAL PUBLICATIONS, 116, 117. 

POOR, 

as term of endearment, 63. 

children of parish, 36, 

does not mean paupers, 69, 60. 

gifto for, 6, 28, 30, 67—60. 

Implied, 67. 

inhabitants, 29, 61, 126. 

maids, 29, 110. 

rates, gifts in aid of, 69. 

relations, 61 — 65. 

POOREST, 63, 64. 

POPE, 

gift to the, 68. 

to inculcate supremacy of, 30. 

TORTER, gift to supply, in trorkhouse, 198. 

PORTS, repair of, 28. 

POTATO DISEASE, 113. 

POWER, 

alternative, of investment, 40. 
defective exercise of, 31. 
of selection, 62. 

TRACTICE OP CENTURIES, 146. 

PRAYER, not a charity, 84, 113. 

TREACHING MINISTER, 76. 

PRESBYTERIANS, 96, 186. 

PRISONERS, relief of, 29, 30, 110, 111. 

PRIVATE CHAPEL, 88. 

PRIVATE CHARITY, 119—122, 219. 

TRIVATE LANB, perpetual institution on, 67. 

PRIVATE SOCIETIES, 31. 
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PEIVILEG-E, none, in case of secret trust, 42. 

PRIZE 

for athletioa, 66. 

for yacht racing, 117. 

i'JBOBATE, of wiUs in London, 22. 

PROCEDURE, 215—222. 

Attorney-General as party, 218. 

Charity Commissioners, appeal against, 218. 

consent of, 215. 
costs, 222. 

scheme, 220, 221. 

sign manual, 214, 221. 

unincorporated charity, 220. 

PROCEEDS OF SALE OP LAND, 33, 45, 53. 

PROFESSORSHIP, 67. 

PROHIBITION OF BUYING LAND, 39. 

PROSPECTIVE INCREASE OF INCOME, 145. 

PROTESTANT DISSENTERS, 96. 

PUBLIC, 

benefit of, 113, 114. 

charity, 120 — 122. 

library, 47. 

parks, schools and museums, 47, 228, 229. 

policy, 31, 114. 

purposes, 104 — 108. 

PUBLIC TRUSTEE, 11. 

PUBLICATION OF BOOK, gift for, 114— 116. 

PULPIT, 87, 88. 

PURPOSES SUBVERSIVE OF RELIGION OR MORALITY, 

96—98. 

QUAKER BURIAL GROUND, 93. 

QUEBEC, Georgian Mortmain Act did not apply to, 3S. 

QUEEN ANNE'S BOUNTY, 46. 

17(2) 
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BATEABLE DIVISION OF SURPLUS INCOME, 140 
BATES, poor, gift in aid of, 59, 60. 
RATIONAL SOCIETY, 97.. 
RECREATION GROUNDS, 47, 228. 
RECTORY HOUSE, 37. 

REDEMPTION, 

of prieouers, 29, 186. 
of slaves, 185. 

REFERENCE, trusts by, 146. 

REFUSAL OF TRUSTEE, 8, 178, 199, 221. 

RELATIONE, EX, 217. 

RELATIONS, gift for, 61—65. 

RELATOR, 217, 222. 

RELIEF, 

of aged, impotent and poor, 28, 57 — 65. 

of debtors, 110, 111. 

of houses of correction, 29,. 110. 

of prisoners or captives, 29, 110. 

RELIGION, 

gifts for advancement of religion, 69—102, 122. 
burial grounds, 87, 94. 
choirs, 84, 85. 

churchyards, graves, tombs and tombstones, 91 — 95.^ 
dinners of a Clerical Society, 75, 123. 
masses, 99, 100. 

missionary purposes, 101, 122, 123. 
organs and organists, 84, 85, 86. 
parsonage, 37, 38, 88. 
propagation of particular faith, 95 — 100. 
purposes subversive of religion, 96 — 98. 
religions other than the established, 95. 
religious and other purposes, 102. , 

of advowsons, 91. 
to churches and parishes, 84 — 95 . 
parish, 60, 89. 

private societies, 82, 83, 101, 129. 
religious orders and communities, 79 — 84. 
resident priest, 77. 
sisterhoods, 79, 82. 
vicar and churchwardens, 72, 86, 128. 
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"RELIGIOUS PERSONS, 2, 3, 233. 

REMAINDER, within the Act of 1891 . .62. 

REMOTENESS, 

charitable trust may be perpetual, 153. 

common law conditions, 165. 

gift over from one charity to another not void forxemotenese, 163, 164. 

gift over to private individuals void for, 161. 

gift to non-existent corporation, 156 — 161. 

if subject to condition precedent may be void for remoteness, 153, 

164. 
Lord Macnaghten's dictum, 155. 
rule against, 5. 
trusts for animals, 111. 

RENT, 

direction not to raise, 146. 
surplus, 139—145. 

REPAIR, 

burial ground, 94. 
church, 84, 86—90. 
family vault, 93. 
grave, 94. 
tomb, 91—93. 

RESIDENT PRIEST, 77. 

RESIDUE, 

failure of trust of part of, 148 — 160. 
lapsed legacy falls into, 147. 

RESULTING TRUST, for donor, 138, 139, 191. 

REVERTER TO DONOR OR HIS HEIRS, 162, 163, 165, 188. 

RINGING BELLS, 90, 123. 

ROMAN CATHOLIC, 
Archbishop, 102, 126. 
Bishop, 78. 
charities, 88. 
committees, 79, 80. 
priests, 76, 77. 

ROMILLT, SIR S., classification of charities, 30. 

' ROYAL GEOGRAPHICAL SOCIETY, 68. 
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ROYAL NATIONAL LIFEBOAT INSTITUTION, U8, 168. 
KOTAL NAVAL ASYLUM, 51. 
ROYAL SOCIETY, 68. 

SACRED HARMONIC SOCIETY, 68. 

SAILORS AND SOLDIERS, 28. 
land settlement, 49. 

ST. GEORGE'S HOSPITAL, 51. 

ST. JOSEPH, Convent of, 80. 

ST. VINCENT DE PAUL, Society of, 80. 

SALE OP LAND, 
proceeds of, 33. 

provisions for, in M. & C. IT. Act, 1891. .52— 65, 235. 
trust for, 53. 

SALVATION ARMY, 96. 

SCHEME, 

foreign charities, 171 — 180. 
mode of settling, 219. 
originating summons for, 221. 
when directed, 220, 221. 

SCHOLARS, in Universitiea, 28, 66. 

SCHOLARSHIPS, 50, 68. 

SCHOOL, 
of art, 68. 
of law, 67. 
trusts for, 28, 36, 64, 66, 173. 

SCHOOL-HOUSE, 35, 36, 47, 49, 67. 

SCHOOL FOR INDIGENT BLIND, 52. 

SCHOOL SITES ACTS, 165. 

SCIENCE AND ART, Department of, 48. 

SCIENCE MUSEUM, 47. 

SCIENCE, indigent bachelors and widows showing sympathy with,"57 

SCIENTIFIC INSTITUTIONS, 47, 165. 
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SCOTLAND, 

Acts of 1888 and 1891 do not apply to, 230, 235. 
benevolence is charitable in, 123, 124. 
Georgian Mortmain Act did not apply to, 32. 
gifts for charitable purposes in, 171, 172. 

SCOTTISH NATIONAL SOCIETY FOR PREVENTION OF 
CRUELTY TO CHILDREN, 132. 

SEA BANKS, 

coal duty for repair of, 108. 
proceeds of woods devoted to, 109. 
repair of, 28, 110, 187. 

SEAMEN'S HOSPITAL SOCIETY, 51. 

SEAMEN, -widows and orphans of, 58. 

SECRET TRUST, 42, 131. 

SECULAR SOCIETY, 97. 

SELECTION, power of, 41, 61, 62, 124, 126, 127, 200, 211. 

SERMON, gift for, 76, 85, 145. 

SERVANTS, 57, 197. 

SEXTON, 86. 

SIGN MANUAL, 

application by, 183, 208—214. 
procedure by, 214, 221. 

SISTERHOODS, 79, 82. 

SITE, gift if one procured, 37. 

SLAUGHTER-HOUSE, gift to establish, 112. 

SOCIALISM, 97. 

SOCIETY, 

change or merger of, 134, 135. 
dissolution of, 134, 135. 
evidence as to, 132, 133. 
private, 82—83, 101. 
religious, 79, 82, 101. 

SOLDIERS, sick and maimed, 28. 
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SOUTHCOTIANS, 96. 

SPARROWS, 113. 

SPECIAL EXEMPTIONS FROM GEORGIAN ACT, 44—49. 

SPECIFIED LOCALITY, gift for, 103—108. 

SPECIFIED RESIDUE OF INCOME, 140. 

SPORT, gift for, 117. 

STAMP DUTY ON APPRENTICESHIP INDENTURES, 121. 

STATUTORY NEXT OF KIN, 61—63. 

SUBSCRIPTION, 
library, 68. 
to a society, 132, 133. 

SUPERIOR OF CONVENT, 73, 98, 99. 

SUPERSTITIOUS 

masses are not, 82, 99, 100. 
purposes, 31, 73, 98—100, 139, 208. 

SURPLUS INCOME, 139-146. 
application ey-pris, 202 — 207. 
■what is, for application cy-pris, 203. 

SWEDENBORGIAN CHAPEL, 36. 

TAXES, gift in relief of, 29. 

TECHNICAL AND INDUSTRIAL INSTITUTIONS, 48. 

TENANT IN TAIL, 4, 25, 27. 

TENANTS, gift to children of, 69. 

TITHES, gift of, 74. 

TOLERATION ACTS, 96—99. 

TOMB, 

erection of, 91, 92. 

repair of, 5, 46, 91, 92, 149, 150. 
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TOWN, 

gift for benefit of , 103, 107, 108,114. 
poor in, 57. 

TRADESMEN, young, help of, 29. 

TRADING COMPANIES, 11. 

TRUST, 

charge or, 137 — 152. 

Court appHea cy-pris only where there is a, 182, 183, 214. 

defect of trustee, 8, 199. 

particular trust invalid, 124. 

resulting, 138, 139, 191. 

secret, 4! 

TRUSTEE, 

charitable corporation, 141. 

cy-prh, cannot apply, 182. 

defect of, 8. 

gift does not fail by failure of, 179. 

ofBcial, of charity lands, 54. 

public, 11. 

refusal to act, 8, 178, 199, 221. 

selection by, 124, 126, 127, 128, 130. 

TUNER OF ORGAN, 86. 



UNASCERTAINABLE PORTION OF FUND, 148—150. 

UNCERTAINTY, 61, 65, 92, 106, 119, 123, 125, 127, 129, 130, 131, 
149. 

UNINCORPORATED SOCIETY, 221. 

UNITARIANS, 58, 95. 

UNITED STATES, gift for charity in, 177—179. 

UNIVERSITY, 

college in, a trustee, 144. 
gift for scholarships in, 50. 
Cambridge, 32, 49, 229. 
Durham, 49, 229. , 

London, 49, 229. 
Oxford, 32, 49, 229. 
Victoria, 49, 229. 
T. 18 
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■UNSUCCESSFUL CHARITY, costs of, 222. 

USAGE, long, 142, 145, 146. 

USES, system of, 4, 6. 

UTILITY, gift for objects of public, 107. 

VAULT, repair of, 93, 94. 

VEGETABLES, 113. 

VEGETARIANISM, 113. 

VICAR, gift to, 128, 164, 169. 

VICAR AND CHURCHWARDENS, 72, 86 

VICTORIA UNIVERSITY, 49, 229. 

VILLAGE, trust for inhabitants of, 109. 

VICENTIAN SOCIETY, 80. 

VINE DISEASE, 113. 

VIVISECTION, 113. 

VOID GIFT, gift over on, 150, 151. 

VOLUNTEER CORPS, 114. 

WALLS OF TOWN, repair of, 110. 
WATCHHOUSB OF CITY WARD, 108. 
WATER, trust to supply, 104, 107. 
WESLEYAN CHAPEL, 36. 
WESLEYANS, 96. 
WESTMINSTER HOSPITAL, 61. 
WESTMINSTER SCHOOL, 32, 49, 229. 
WIDOWS„poor, 57, 68. 
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WILL OF LAND, 

construction of, 34, 35. 
effect of Act of 1891 . . 52—55. 
in London, 13, 16. 
prior to Act of 1891 . . 32—53. 

WINCHESTER, 32, 49, 229. 

WOODS, devoted to repair of sea banks, 109, 187. 

WOEKHOUSE, no. 
liquor in, 198. 

WORKING-CLASS DWELLINGS, 48. 

WORKPEOPLE, gift for, 59, 109. 

YOUNG TRADESMEN AND HANDICRAFTSMEN, 29. 
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